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CITY AND COUNTY OF HONOLULU

RESOLUTION

APPROVING THE GRANT OF EASEMENTS TO ‘EWA BY GENTRY COMMUNITY
ASSOCIATION WITHIN A PORTION OF 91-1000 GEIGER ROAD,

TMK: 9-1-013:007 AND THE CITY OWNED PORTIONS OF GEIGER ROAD,

TMK: 9-1-069:ROAD, ‘EWA, HAWALI'L.

WHEREAS, Section 46-66, Hawai'i Revised Statutes, as amended, (HRS)
authorizes each county, subject to council approval, to grant, sell, or otherwise dispose
of any easement for particular purposes in perpetuity by direct negotiation or otherwise,
subject to reverter to such county upon the termination or abandonment of the specific
purpose for which the easement was granted, including easements for any governmental
or public utility purpose; and

WHEREAS, ‘Ewa by Gentry Community Association is requesting perpetual
easements within a portion of 91-1000 Geiger Road and the City owned portions of Geiger
Road for irrigation and landscaping purposes related to the Grantee’s ‘Ewa by Gentry
subdivision that were completed in 2018; and

WHEREAS, the Director, Department of Budget and Fiscal Services (hereinafter
“Director”), has recommended the granting of the perpetual easements to ‘Ewa by Gentry
Community Association for irrigation and landscaping purposes at no cost due to the
Grantee’s responsibility of continued maintenance of all constructed improvements; and

WHEREAS, the granting of the perpetual easements shall be subject to the
additional terms and conditions set forth in the proposed Grant of Easements, which is
attached hereto as Exhibit A and by reference is incorporated herein; and

WHEREAS, the perpetual easement designated-as Easement 1, with a total area
of 7,402 square feet, for irrigation purposes within a City owned portion of Geiger Road,
identified as TMK: 9-1-069:Road, as shown highlighted in yellow on the map attached as
Exhibit B and which is attached hereto and by reference made a part hereof;, and

WHEREAS, the perpetual easement designated as Easement 2, with a total area
of 23,797 square feet, for irrigation purposes within a City owned portion of Geiger Road,
identified as TMK: 9-1-069:Road, as shown highlighted in green on the map attached as
Exhibit B and which is attached hereto and by reference made a part hereof; and

WHEREAS, the perpetual easement designated as Easement 3, with a total area
of 3,707 square feet, for irrigation and landscaping purposes within a City owned portion
of Geiger Road, identified as TMK: 9-1-069:Road, and a portion of 81-1000 Geiger Road,
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identified as TMK: 9-1-013:007, as shown highlighted in blue on the map attached as
Exhibit B and which is attached hereto and by reference made a part hereof; and

WHEREAS, the various City agencies, including the Departments of
Environmental Services and Transportation Services, have no objections to the granting
of Easements 1 through 3; and

WHEREAS, pursuant to Section 6-1803 of the Revised Charter of the City and
County of Honolulu 1973 (amended 2017 edition), as amended (“Charter”), the Director
of the Department of Land Management (“DLM Director”) conducted a public hearing on
December 2, 2021 on the granting of Easements 1 through 3 to ‘Ewa by Gentry
Community Association, as requested by Gentry Homes, Ltd.

WHEREAS, the DLM Director subsequently submitted the DLM Director's Public
Hearing Report, which found that the granting of the perpetual Easements 1 through 3 to
the ‘Ewa by Gentry Community Association was in the public’s interest as described in
Charter Section 6-1803, designated as Exhibit C, attached hereto and made a part hereof;
and

WHEREAS, the grant of the above-described perpetual easements will be in
accordance with Section 46-66, HRS; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu, that it
approves the grant of Easements 1 through 3 to ‘Ewa by Gentry Community Association
at no cost due to Grantee's responsibility of continued maintenance of all constructed
improvements; and ;

BE IT FURTHER RESOLVED that the grant of easements be in accordance with
the recommendations of the Director, and/or designee, and with all applicable laws and
City policies; and

BE IT FURTHER RESOLVED that the Director, and/or designee, shall be
authorized to sign the easement and other necessary documents; and
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BE IT FINALLY RESOLVED that the Clerk be directed to transmit a certified a copy
of this resolution to the Director.

INTRODUCED BY:

’ﬁ( WC:.“* (br)

DATE OF INTRODUCTION:

DEC 20 2024

Honolulu, Hawai'i Councilmembers




Report Title:
Grant of Easements; Geiger Road; Landscape and Irrigation Purposes; ‘Ewa By Gentry

Community Association.

Thé summary description of legislation appearing on this page is for informational
purposes only and is not legislation or evidence of legislative intent.



Exhibit A

LAND COURT SYSTEM REGULAR SYSTEM

After Recordation, Return by X Mail or [J Pick-up

TO: City and County of Honolulu
Department of Budget and Fiscal Services
Purchasing Division
530 South King Street, Room 115
Honolulu, Hawal'i 96813 . Total Page(s): _____

Tax Map Keys (1) 9-1-013:007 and (1) 9-1-069:Road
Resolution No.

GRANT OF EASEMENTS

THIS GRANT OF EASEMENTS (this “Grant of Easements”) is made this day of

, 20 (the “Effective Date"), by and between the CITY AND COUNTY OF

HONOLULU, a municipal corporation of the State of Hawai'i, whose business and post office

address is Honolulu Hale, 530 South King Street, Honolulu, Hawai‘i, 96813 (the “Grantor”), and

‘EWA BY GENTRY COMMUNITY ASSOCIATION, a domestic nonprofit corporation, whose
business address is 91-1795 Keaunui Drive, ‘Ewa Beach, Hawai‘i 96706 (the “Grantee”).

WITNESSETH:

WHEREAS, Grantor is the owner of 91-1000 Geiger Road and portions of Geiger Road,
which are shown as Tax Map Keys (“TMKS") (1) 9-1-013:007 and (1) 9-1-069:Road;

WHEREAS, Section 46-66, Hawai'i Revised Statutes, as amended, authotizes each
county, subject to Council approval, to grant, sell, or otherwise dispose of any easement for
particular purposes in perpetuity by direct negotiation or otherwise, subject to reverter to the
county upon the termination or abandonment of the specific purpose for which the easement was
granted, including easements for any governmental or public utility purpose; and

WHEREAS, the City Council by Resolution No. adopted on
, has approved the grant of easemenis to Grantee for




landscaping, retaining wall and irrigation purposes. The retaining wall was necessary due to the
difference in elevation between the road and existing adjacent residences and irrigation system
was installed to irrigate the roadway planter strips;

NOW, THEREFORE, in consideration of the mutual covenants and promises herein made,
the parties do hereby agree as follows:

AGREEMENT:

1. Grant of Easement Rights. Grantor hereby grants to Grantee three (3) perpetual
easements over and within portions of the subject properties for landscaping, a retaining wall and
irrigation purposes related to the Grantee’s “Ewa By Gentry” subdivision situated in ‘Ewa, Hawal'i,
described as follows:

Easement 1: Affecting a portion of Geiger Road, TMK (1) 9-1-069:Road,
containing an area of 7,402 square feet for irrigation purposes (“Easement
1”); and

Easement 2: Affecting portions of Geiger Road, TMK (1) 9-1-069:Road,
containing an area of 23,797 square feet for irrigation purposes
(“Easement 2”); and

Easement 3: Affecting a portion of 91-1000 Geiger Road, TMK (1) 9-1-
013:007 and a portion of Geiger Road, TMK (1) 9-1-069:Road, containing
an area of 3,707 square feet for wall, landscaping and irrigation purposes
(“Easement 3”), and;

ail as more particularly described in Exhibits 1 through 3 and shown on
Exhibit A, both attached hereto and made a part hereof said Easements
are referred to as the “Easement Areas”; and

TOGETHER WITH, the right, from time to time and at all reasonable times to enter upon
any of the Easement Areas for the above-mentioned purposes in connection with the exercise of
the rights hereby granted.

TO HAVE AND TO HOLD the same unto Grantee, its successors and permitted assigns,
forever; SUBJECT, HOWEVER, to the following terms, covenants and conditions, and
PROVIDED also that this grant shall terminate and the easements shall revert to the Grantor upon
(i) the termination of this Grant of Easements as provided herein, (i) the abandonment of the
specific purpose for which the easements were granted or (iii) the non-performance by Grantee
(after notice and an opportunity to cure as provided in this Grant of Easements) of any of the
terms, covenants, and conditions herein to be complied with by Grantee.

2, Payment. In consideration of the mutual promises and other rights granted herein,
the easement shall be granted to the Grantee at no additional cost due to the Grantee’s
responsibility of continued maintenance of all constructed improvements.

3. Installation and Operation of the Facilities. This Grant of Easements and
Grantee’s right to construct, install and maintain the easements are subject to the following
requirements:



3.1 Review and Approval.

3.1.1 Grantee shall comply with and obtain all applicable permits and
approvals required to construct, install and maintain the easements including all permits,
clearances and other approvals for any work on or closures of roadways, sidewalks or adjacent
areas, including submission of construction plans to City agencies and utility companies affected
by Grantee’s proposed work (the “Affected Utility Companies”) for their approval.

3.1.2 Grantee shall construct, install and maintain the easements, in such
a manner satisfactory to the City or its duly authorized representative.

3.1.3 This Grant of Easements shall not be construed as satisfaction of
any permits or approvals required from City Agencies.

3.2 No Improvements Outside Easement Areas. Grantee shall not construct
or install any improvements outside the Easement Areas without Grantor’s prior written consent,
which may be withheld in its sole and absolute discretion.

4 Care, Diligence and Maintenance. Grantee will use due care and diligence in
the exercise of Grantee's rights hereunder and will exercise its rights with due care for public
safety and in such a manner that will occasion as little interference with any and all public or
private facilities, improvements, roadways (including streets and sidewalks), storm drains,
drainage systems, utility systems (including water, sewer, telecommunication, electric and other
utility sytems), equipment, or appurtenances thereto, regardless of whether located above-ground
or underground, now or in the future (provided that any future improvements or systems are
installed with due care and diligence of the easements) (collectively, “Facilities”) existing in, on,
under or around the Easement Areas, Grantee will undertake all construction as expeditiously as
possible in accordance with good engineering practices and the industry standard of care so as
to minimize disruption of the use of the roadways and rights-of-way for their intended use.
Grantee (i) will, at all times when Grantee enters upon the Easement Areas for the above-
referenced purposes in connection with the exercise of the rights hereby granted, keep the
Easement Areas in clean, sanitary, safe and orderly condition (except for any conditions caused
by any third parties, (i) will, at all times, keep the easements in clean, sanitary, safe and orderly
condition and repair, and (iii) will not make any waste, strip, soil, nuisance or unlawful, improper
or offensive use of the Easement Areas.

5. Repair. Should Grantee damage, undermine or otherwise destroy any portion of
any of the Easement Areas or any Facilities, Grantee shall, at its sole cost and expense, promptly
repair, restore and reconstruct that portion of the Easement Area(s) and Facilities so damaged,
undermined or destroyed by Grantee, provided, however, that Grantee will only be obligated to
restore the affected Easement Area(s) or Facilities to the extent that damage thereto was caused
by Grantee’s actions. In the event any repairs, modifications or replacements including
emergency repairs, modifications or replacements, are necessary to the easements, the
Easement Area(s) or the Facilities, Grantee shall consult with and comply with City procedures
relating to repair of the retaining wall and irrigation lines and work within City roads and properties.
it is the intention of the parties hereto that any loss sustained by reason of any damage,
undermining or destruction as a result of the retaining wall or irrigation lines or Grantee’s actions
shall be borne by Grantee. Notwithstanding the provisions of this section, any City Agency, in its
sole discretion, may choose to repair its own Facility(ies) damaged, undermined or otherwise
destroyed by Grantee, whether or not such repair is deemed an emergency. Grantee shall
provide immediate access to the City Agency to repair the Facility(ies) and shall reimburse the



City Agency for all reasonable costs incurred by the City Agency to repair the asset(s) and to
resolve all claims filed due to the damaged Facility(ies) caused by the retaining wall or irrigation
lines or Grantee’s actions within thirty (30) days of Grantee’s receipt of written request for such
payment from the City Agency. Grantee shall fully cooperate with all City Agencies in connection
with any repairs, restoration and/or reconstruction performed pursuant to this section. In the
course of performing any such repairs, such City Agency shall provide such advance notice to
Grantee that is reasonably possible under such circumstances, and any City Agency or Affected
Utility Companies may shut-off and cap the irrigation lines if required to prevent further damage,
undermining and/or destruction in order to prevent imminent risk to public health and/or safety
and, in such event, Grantor, the City Agencies and the Affected Utility Companies shall not be
liable to Grantes, its customers or any one claiming by, through or under Grantee for such action
provided that Grantor, the City Agencies and/or the Affected Utility Companies did not act
negligently.

6. Restoration of Easement Area. After Grantee’s entry onto the Easement Areas
and/or the installation and maintenance of the easements, or any portion thereof, Grantee shall
remove therefrom all debris, trash, equipment and unused or surplus materials, if any, and shall
leave the Easement Areas in a clean and sanitary condition satisfactory to Grantor, in its
reasonable discretion. Grantee shall also restore the surface of the land above the easements
including any road paving, curb or sidewalk to a condition satisfactory to Grantor in its reasonable
discretion, which may include a condition to such standards in effect at such time.
Notwithstanding the foregoing, Grantee will only be obligated to remove debris (and other listed
materials), or restore the surface of the land above the easements, to the extent that changes
thereto were caused by Grantee’s actions.

7. Ownership of Improvements and Removal. The easements placed within the
Easement Areas shall be and remain the property of Grantee during the term of this Grant of
Easements and may be removed or otherwise disposed of by Grantee at any time (but, in any
event, subject to the terms of this Grant of Easements). Upon termination of this Grant of
Easements, if requested by Grantor, Grantee shall, at Grantee’s sole cost and expense, promptly
remove any and all of the easements installed or constructed within the Easement Areas. Upon
the abandonment of any of the easements, upon Grantor’s request, Grantee shall, at Grantee's
sole cost and expense, promptly remove any and all portions of the abandoned easements. Any
removal of any easement shall be accomplished without damage to Grantor’s property, and in
case of such damage, the provisions of Sections 5 and 6 shall apply. Upon default or termination
of this Grant of Easements, or upon the abandonment of any of the easements, with Grantor's
prior written consent and in its sole discretion, Grantee may abandon in place all or a portion of
the underground components of the irrigation line (in accordance with applicable laws and
industry standards and practices). For the purposes of this Grant of Easements, abandonment
in place may include capping of irrigation lines. Grantee's obligations regarding Liability and
Indemnity in this Grant of Easements shall survive with respect to any irrigation line abandoned
in the Easement Areas.

8. Reservation of Rights. Grantor reserves unto itself the full use and enjoyment of
the Easement Areas and to grant other rights and privileges for any and all purposes affecting the
Easement Areas, provided that such use by Grantor and/or third parties do not unreasonably
interfere, in Grantor's reasonable discretion, with the exercise by Grantee of the rights herein
granted. Grantee shall take steps necessary to ensure that Grantee’s exercise of the rights and
privileges granted hereunder does not cause any interference with Grantor's operations in or near
the Easement Areas, except subject to reasonable interference for construction of the retaining




wall and installation and operation of the irrigation lines in accordance with this Grant of
Easements.

9. Relocation and/or City Agencies’ Work Within or Affecting Easement Area.
in the event Grantee's use of the Easement Areas interferes with the repair, maintenance, or

replacement of Grantor’s or other third parties’ existing Facilities, or with future construction,
improvements, or sale of said property by Grantor, . including its departments and
semi-autonomous agencies (individually, a “City Agency” and collectively, “City Agencies”) or
future construction or improvements by third parties (“Third Party Facilities™) which Third Party
Facilities have been approved by Grantor and with Grantee’s consent, which consent shall not be
unreasonably withheld (it shall be reasonable for Grantee to withhold consent if Grantee would
incur unreimbursed reasonable costs and expenses), Grantee shall accomplish any necessary
temporary and/or permanent relocation of its irrigation line, at its sole cost and expense; provided,
however, that when reasonably possible, Grantor shall give to Grantee at least six (6) months
prior written notice of any requirement for such relocation. Grantee shall not be obligated to
relocate its irrigation line for Third Party Facilities unless such Third Party Facilities were installed
with Grantor's approval and Grantee’s consent. Grantee shall reasonably cooperate with Grantor
and all applicable City Agencies and Affected Utility Companies in connection with such repairs
or replacements.

10.  Liability and Indemnification. Grantee shall be liable for all damages and losses
caused by or arising out of Grantee’s use and/or occupancy of the Easement Areas, including
Grantee’s construction of the retaining wall and installation and operation of the irrigation lines
and related activities upon the Easement Areas, that may be asserted against Grantor (other than
to the extent any such claims arise from the negligence or willful misconduct of Grantor). Grantee
shall defend, indemnify and hold harmless Grantor from and against any and all claims, demands
and causes of action for injury, Including death, or damage to persons or property or fines or
penalties or environmental matters arising out of, incidental to or resulting from (i) the operations
of or for Grantee or Grantee’s agents, employees, or independent contractors, in the provision of
irrigation service, (ii) the operation of the irrigation line, (jii) Grantee’s use of the Easement Areas,
(v) the exercise by Grantee of any of the rights granted under this Grant of Easements, or (vi)
Grantee’s breach of this Grant of Easements, and from and against all costs and expenses
incurred by Grantor by reason of any such claim or claims, including reasonable attorneys’ fees
and expenses. Grantee acknowledges and agrees that Grantor shall not be liable or responsible
for any loss or damage sustained by Grantee or anyone claiming by, through or under Grantee
caused by any act or omission of Grantee or any other third party using or utilizing the Easement
Areas unless Grantor’s act or omission arise from its negligence or willful misconduct in its action
or inactions. The provisions of this Section shall survive the termination or abandonment of this
Grant of Easements.

11.  Default. If Grantee defaults on or otherwise fails to perform Grantee’s obligations
under this Grant of Easements, Grantor shall issue a written notice of defauit to Grantee.

11.1 Time to Cure. Any and all non-monetary defaults or material failures to
perform contained in such notice of default must be resolved and remedied to Grantor's
reasonable satisfaction within thirty (30) days of the date of Grantor’s written notice to Grantee or
such further time as may.be authorized by Grantor in writing.

11.2 Grantor's Remedies for Failure to Cure. In the event that Grantee fails to
cure said default(s) or fails to perform within the required time period, Grantor itself may, but shall
not be obligated to, cure or remedy said default(s) or failure(s) to perform and charge any




reasonable and necessary costs and expenses incurred in performing said cure or remedy to
Grantee, which shall immediately pay within thirty (30) days said costs and expenses to Grantor
upon receiving notice from Grantor. If Grantee fails to pay said amounts when due, interest shall
accrue at twelve percent (12%) per annum. If Grantee defaults or fails to perform as required
under this Grant of Easements, Grantor shall be entitled to all remedies available under this Grant
of Easements, including termination of this Grant of Easements, and by law, which remedies shali
be cumulative and not exclusive. Upon termination of this Grant of Easements, Grantor shall
have the right to shut-off and cap the irrigation line or to require Grantee to shut-off and remove
the irrigation line, and Grantor shall not be liable to Grantee, its customers or any one claiming
by, through or under Grantee for such action. This provision shall survive the expiration or earlier
termination of this Grant of Easements.

11.3 Emergency Conditions. Notwithstanding the foregoing, if Grantor
determines that Grantee'’s default or failure to perform poses an imminent risk to public heaith or
safety that must be cured or remedied sooner than the thirty (30) day cure period, Grantor may
require Grantee to cure or remedy its default or failure immediately. Alternatively, Grantor itself
may cure or remedy said default or failure immediately. In either case, Grantee shall bear all
reasonable costs and expenses incurred in performing said cure or remedy.

12.  Costs, Expenses and Damages. Grantee shall be solely responsible for all costs
and expenses it incurs in connection with its right to construct, install and maintain the easements,
including all design, planning, engineering, construction, alteration, operation, and maintenance
costs. Grantee shall also be responsible to reimburse Grantor for all reasonable costs associated
with responding to and investigating wall damage or leaks and actual and consequential damages
suffered by Grantor and/or other existing third party users of the Easement Areas as a result of
the easements or Grantee's exercise of its rights hereunder. Grantee shall pay all costs including
reasonable attorneys’ fees and expenses, which may be incurred by or paid by Grantor in
enforcing the covenants and conditions of this Grant of Easements, or in the collection of
delinquent charges attributed to Grantee’s use of the Easement Areas. Grantee shall pay within
thirty (30) days of receipt of an invoice from Grantor. Interest on any outstanding payment amount
shall accrue at twelve percent (12%) per annum if Grantee fails to pay said invoices within said
30-day period.

13. Condemnation. If at any time the Easement Areas, or any part thereof, shall be
condemned or taken for public purposes by any governmental authority then and in every such
case, Grantee's estate and interest in the land so condemned or taken shall at once cease and
determine, and provided that Grantor is not the condemning authority, Grantee shall not by reason
of such condemnation or taking be entitled to any claim against Grantor for compensation or
indemnity and all compensation payable or to be paid for or on account of the fee interest in the
Easement Areas by reason of the condemnation or taking as aforesaid shall be payable to and
be the sole property of Grantor, provided that Grantee shall be allowed to pursue clalms for its
interest in the Easement Areas directly with the condemning authority.

14. Compliance with Laws. In the exercise of its rights granted hereunder, Grantee
shall comply with all statutes, ordinances, rules and regulations of the Federal, State, and City
governments or any agency thereof and shall not cause any of Grantor’s property to become
non-compliant with the American With Disabilities Act of 1990 (“ADA"). If Grantee causes
Grantor's property to become non-compliant with the ADA, Grantee shall immediately remedy the
same; provided that Grantor shall have the right to approve of any plans and specifications
therefor. Grantee must obtain all required permits, and abide by all conditions of said permits.
Grantee shall also comply with all applicable federal and state environmental regulations.



15. Hazardous Substances.

15.1 Definitions. For purposes of this Grant of Easements, Grantee
acknowledges and agrees that the following terms shall have the following meanings:

“Environmental Laws” shall mean all federal, state and local laws of every
nature including statutes, ordinances, rules, regulations, codes, notices,
standards, directives of every kind, guidelines, permits, licenses,
authorizations, approvals, interpretations of the foregoing by any court,
legislative body, agency or official, judicial decisions, judicial and
administrative orders, rulings or judgments, or rules of common law, which
currently are in effect or which may come into effect through enactment,
issuance, promulgation, adoption or otherwise, which in any way pertain
to, relate to, or have any relevance to the environment, health or safety.
These Environmental Laws shall include without limitation regulations and
orders of the federal Environmental Protection Agency (hereinafter “EPA”)
and the State of Hawai'i Department of Health (hereinafter “DOH").

“Hazardous Substance” shall include any chemical, substance,
radioactive materials, organic or inorganic material, controlied substance,
object, condition, waste, living organism, or combination thereof which is,
may in the future be, or has been determined by state or federal authority
under any Environmental Law to be hazardous to human health or safety
or detfrimental to the environment. This term shall include petroleum
hydrocarbons, asbestos, radon, polychlorinated biphenyls (PCB'’s),
methane, fuels of any kind, and other materials or substances that are, or
may in the future be, regulated by state or federal authorities.

“Including” or “includes” shall mean “including, without limitation,” unless
expressly otherwise provided.

15.2. Grantee's Activities and Duties.

16.2.1 Compliance with Environmental Laws. Grantee agrees, at its
expense and cost, to comply with all Environmental Laws applicable to the Easement Areas and
Grantee’s occupancy, activities, operations, and use of the irrigation lines. This duty shall survive
the expiration or earlier termination of this Grant of Easements.

15.2.2 Hazardous Substances. Except for any Hazardous Substances
used in compliance with all Environmental Laws, Grantee shall not use, store, treat, dispose,
discharge, release, generate, create, or otherwise handle any Hazardous Substances, or allow
the same by any of its duly authorized employees, agents, guests, or contractors (collectively,
“Affiliates”), on the Easement Areas without the prior written consent of Grantor, which consent
may be withheld by Grantor in its sole discretion. Grantee shall at all times fully comply with all
provisions of this Grant of Easements and all Environmental Laws, including giving all required
notices, reporting to, and obtaining permits from, all appropriate authorities.

15.2.3 Notice to Grantor. Grantee shall keep Grantor fully informed at
all times regarding all Environmental Law related matters affecting Grantee’s use of the Easement
Areas. This duty shall include providing Grantor with a current and complete list and accounting
of all Hazardous Substances of every kind, which are present on or about the Easement Areas



as a result of Grantee's activities and with evidence that Grantee has in effect all required and
appropriate permits, licenses, registrations, approvals and other consents that may be required
by federal and state authorities under all Environmental Laws. Grantee shall also provide
immediate written notice to Grantor of any spills, releases, and/or discharge of Hazardous
Substances, investigation, enforcement action, compliance order, or order of any type, or any
other legal action, initiated or issued, or an indication of intent to do so, to Grantee by any federal,
state, or county authority that relates in any way to any Environmental Law or any Hazardous
Substance affecting the Easement Areas. This written notice to Grantor shall include copies of
all written communications from any federal, state, or county agency or authority, including copies
of all correspondence, claims, complaints, wamings, reports, technical data, and any other
documents received or obtained by Grantee. At least thirty (30) days prior to termination of this
Grant of Easements, Grantee shall provide Grantor with written evidence reasonably satisfactory
to Grantor that Grantee has fully complied with all Environmental Laws, including any orders
issued by any governmental authority that relate to the Easement Areas, and the results of all
assessments and investigations that may be ordered by Grantor, Environmental {nvestigations
and Assessments herein, or by any governmental agency responsible for enforcement of the
Environmental Laws.

15.2.4 Disposal/Removal. Except as to the possession, use and
handling of Hazardous Substances for which Grantee is authorized by law, including those
Hazardous Substances for which Grantee has obtained all currently required permits to store or
use certain Hazardous Substances on the Easement Areas, including written permission from
Grantor, Grantee shall cause any Hazardous Substances resulting from Grantee’s use to be
removed and transported from the Easement Areas for disposal solely by duly licensed
Hazardous Substances transporters to duly licensed facilities for final disposal as required by all
applicable Environmental Laws. Within ten (10) business days of each such disposal, Grantee
. shall provide Grantor with copies of documentary proof including manifests, receipts, or bills of
lading, which reflect that said Hazardous Substances have been properly removed and disposed
of in accordance with all Environmental Laws. This provision shall survive the expiration or earlier
termination of this Grant of Easements,

15.2.5 Environmental Investigations and Assessments. Grantee, at its
sole cost and expense, shall cause to be conducted such investigations and assessments of the
Easement Areas to determine the presence of any Hazardous Substance on, in, or under the
Easement Areas caused by Grantee as may be directed from time to time by Grantor in its
reasonable discretion, or by any federal or state authority. The extent and number of any
environmental investigations and assessments shall be determined by Grantor or the federal or
state authority directing said investigations and assessments to be conducted. Grantee shall
retain an independent, competent, and qualified third-party person or entity that is satisfactory to
Grantor or other governmental authority, as the case may be, to conduct said investigations and
assessments. Grantee shall direct said person or entity to provide Grantor or other governmental
authority, if so requested, with testable portions of all samples of any soils, water, groundwater or
other material that may be obtained for testing and provide directly to Grantor and the other
governmental authority, at the sole expense of Grantee, written resuits of all tests on said samples
upon completion of said testing. In any event, Grantee shall have the option to conduct
environmental assessments as aforesaid prior to or at the time of termination of this Grant of
Easements in order to determine the condition of the Easement Areas.

15.2.6 Remediation. [n the event that any Hazardous Substance is
used, stored, treated, or disposed on the Easement Areas by Grantee, or its Affiliates, or handled,
discharged or released by Grantee, or its Affiliates, or determined to be present on the Easement



Areas, or any location off the Easement Areas to which it is determined any Hazardous Substance
has migrated, by or as a result of Grantee’ actions, or the actions of its Affiliates, Grantee shall,
at its sole expense and cost, immediately remediate the Easement Areas, or any location off the
Easement Areas to which it is determined any Hazardous Substance has migrated, of such
Hazardous Substance, and dispose and remove said Hazardous Substance in accordance with
provisions herein. This duty to remediate includes strict compliance with all Environmental Laws,
as well as any directives by Grantor or any other governmental authority to Grantee to remediate
such Hazardous Substance. This duty to remediate shall include replacement of any materials,
such as soils, so removed with material that is reasonably satisfactory to Grantor or other
governmental authority, as the case may be.

15.2.7 Restoration and Surrender of Easement Areas. Upon termination
of this Grant of Easements or the abandonment of any portion of any of the Easement Areas,
Grantee shall, at Grantee’s sole cost and expense, clean-up to levels satisfactory to EPA and/or
DOH any Hazardous Substances released onto the Easement Areas by Grantee or its Affiliates
in violation of any Environmental Laws. This Subsection shall not be construed to require Grantee
to clean up or respond to any Hazardous Substances existing on the Easement Areas prior to
Grantee’s use and occupancy of the Easement Areas.

15.2.8 Grantor's Right to Act. In the event Grantee fails for any reason
to comply with any of its duties under this Grant of Easements or under any Environmental Laws
within the time set for doing so or, in the absence of a set time, within a reasonable time as
determined by Grantor, Grantor shall have the right, but not the obligation, in its sole discretion,
to perform those duties, or cause them to be performed. Grantee hereby grants access to the
Easement Areas at all reasonable hours to Grantor, its agents and anyone designated by Grantor
in order to perform said acts and duties. Any cost, expense, or liability of any type that may be
incurred by Grantor in performing said acts or duties shall be the sole responsibility of Grantee
and Grantee hereby agrees to immediately pay to Grantor all costs and expenses incurred by
Grantor in performing said acts or duties. This obligation shall extend to any costs and expenses
incident to enforcement of Grantor’s right to act, including litigation costs, attorneys’ fees, and the
costs and fees for collection of said costs, expenses, or liability.

15.2.9 Release and Indemnity. In addition to and not as a limitation of
the obligations herein, Grantee hereby agrees to release, indemnify, defend with counsel
reasonably acceptable to Grantor, and hold harmless Grantor, its officers, employees, agents,
successors, and assigns from any liability of any kind, including any liability for any damages,
penalties, fines, judgments, or assessments that may be imposed or obtained by any person,
agency, or governmental authority against Grantee by reason of any Hazardous Substance that
may be present by or as a result of Grantee’s use and occupancy of the Easement Areas by
whatever means on, in or under the Easement Areas, or originating from it by or as a result of
Grantee’s use and occupancy of the Easement Areas, including any fines or penalties assessed
against Grantor for Grantee’s non-compliance with any Environmental Laws. Grantee
understands and agrees that any: claims for damages, penalties, fines, judgments, or
assessments that may be assessed against Grantee or Grantor by any person or governmental
authority based on any violation of any Environmental Laws by Grantee concerning the Easement
Areas shall be paid in full, complied with, and in every way satisfied by Grantee within the required
time, and not by Grantor, if caused by Grantee. In the event both Grantor and Grantee shall be
liable for any environmental cleanup or remediation of the Easement Areas or of areas impacted
by Grantee's use and occupancy of the Easement Areas, Grantee shall indemnify, defend with
counsel reasonably acceptable to Grantor, and hold harmiess Grantor in accordance with the
terms of this Subsection, in proportion to the extent that Grantee’s use and/or occupancy of the



Easement Areas is responsible for such environmental condition of the Easement Areas or such
impacted areas.

15.2.10 Burden of Proof. In all instances covered in this Section 15,
Grantee accepts the burden of establishing that it is not responsible for the existence of
Hazardous Substances on, in, or under the Easement Areas. If Grantee cannot establish that it
is not responsible for the existence of Hazardous Substances on, in, or under the Easement
Areas, Grantee shall be deemed responsible for the existence of Hazardous Substances. Upon
Grantee’s request, any determination of responsibility hereunder shall be made by an impartial
third-party, agreed to by Grantor and Grantee.

16.  Waiver of Claims. Grantee hereby waives any claim against Grantor including Its
City Agencies because of damage arising out of the use of the Easement Areas by Grantor and/or
any City Agency, except where such damage is caused by the gross negligence or willful
misconduct of Grantor and/or any City Agency. Nothing herein shall be interpreted to waive
Grantee's rights to file claims or actions against third parties, or contractors or other agents of
Grantor and/or the City Agencies, for harm caused to the Easement Areas by such parties.

17. Termination and Abandonment. If Grantee shall, at any time, cease to install or
use the irrigation line or any portion thereof for a continuous period of two (2) years or more, then -
the unused irrigation line shall be deemed abandoned and this Grant of Easements shall
terminate as to the portion of the irrigation line so abandoned without any action on the part of
Grantor, subject to the survival of Grantee’s restoration obligations herein.

18. Insurance. Grantee shall procure and maintain, at its own cost and expense, in
full force and effect throughout the term of this Grant of Easements, any and all insurance that
may be required under the laws, ordinances or regulations of any governmentat authority.

19. As-ls Condition of Easement Areas; Assumption of Risk.

19.1. Grantor's Disclaimer of Representations. Grantor has not made, and will
not make, any representations or warranties, express or implied, with respect to the Easement
Areas, including (i) the existence of any dangerous or defective conditions in, under or about the
Easement Areas (whether or not any such conditions are known or unknown to Grantor or
reasonably discoverable by Grantor), (i) whether or not Grantee was able to install the irrigation
line within the Easement Areas, and/or (i} whether the Easement Areas can be used for
Grantee'’s intended purposes.

19.2. As-Is Condition of Easement Areas. The Easement Areas are provided in
its “as-is and where is” condition with all faults. Grantee acknowledges, agrees and accepts the
existing “as-is and where is” condition of the Easement Areas.

19.3. Assumption of Risk: Waiver of Claims. Unless caused by the gross
negligence or willful misconduct of Grantor, Grantee hereby assumes any and all risk of death,
bodily and personal injury, emotional distress, and/or property damage suffered or incurred by
Grantee and all persons claiming by, through or under Grantee with respect to the use and
occupancy of the Easement Areas, the exercise of any of Grantee’s rights under this Grant of
Easements, and/or the performance of any of Grantee’s obligations under this Grant of
Easements, including damage to any and all property, vehicles, or improvements located,
constructed or installed in, under or about the Easement Areas. Unless caused by the gross
negligence or willful misconduct of Grantor, Grantee hereby waives and releases any claim
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against Grantor, the City Agencies, and each of their respective officers, directors, employees
and agents, for payment of any compensation or damages to, for or on behalf of Grantee and any
person claiming by, through or under Grantee for any death, bodily or personal injury, emotional
distress, or property damage suffered or incurred arising (directly or indirectly) out of Grantee’s
use or occupancy of the Easement Areas.

20. No Mortgage or Pledge; No Liens. Grantee shall not mortgage or pledge the
Easement Areas, or any portion, or any interest in this Grant of Easements, unless Grantee
obtains Grantor's prior written consent and approval (which consent and approval shall not be
unreasonably withheld) and any mortgage or pledge of the same without Grantor’s prior written
consent and approval shall be null and void. Grantee shall keep the Easement Areas and the
land upon which the Easement Areas are located free from any lien or encumbrance of any kind
or nature whatsoever.

21.  Prehistoric and Historic Remains. Grantee shall notify Grantor and the State of
Hawai‘i Historic Preservation Division (“SHPD") if Grantee discovers or finds any prehistoric or
historic remains at, in, on, over, or under the Easement Areas. Upon discovery of any prehistoric
or historic remains or archaeological sites or remains on the Easement Areas, Grantee shall
immediately stop all work and cease any further disturbance of the remains and surrounding
portion(s) of the Easement Areas containing the remains and/or sites. Any and all prehistoric and
historic remains found at, in, on, over, or under the Easement Areas shall not be disturbed or
removed by Grantee without the express written consent and approval of SHPD and with notice
to Grantor. Grantee shall obtain the prior written consent of SHPD with notice to Grantor prior to
recommencing any work within, on or involving those portions of the Easement Areas containing
such prehistoric or historic remains or archaeological sites. All such work shall be in accordance
with all applicable federal, state and City laws, rules and regulations.

22, No Assignment or Subletting. Grantee shall not assign or sublet any rights in
the Easement Areas without the prior written consent of Grantor, which Grantor may withhold in
its reasonable discretion, except that Grantee may assign, without consent of Grantor, all of the
rights and interests in and to this Grant of Easements to a successor or assignee of Grantee that
assume responsibility for the easements. Without the prior written consent of Grantor, Grantee
shall have no right or power to grant to any other person any easement, license or other rights in
the Easement Areas.

23.  Severability. In the event that any provision of this Grant of Easements is
declared invalid or unenforceable by a court, such invalidity or unenforceability shall not affect the
validity or enforceability of the remaining terms of this Grant of Easements.

24, Waiver. The failure of either party to insist upon strict compliance with any term,
provision or condition of this Grant of Easements shall not constitute or be deemed to constitute
a waiver or relinquishment of such party’s right to enforce the same in accordance with this Grant
of Easements.

25. Terms. The term “Grantor” wherever used herein shall be held to mean and
include the City and County of Honolulu and its successors and assigns. The term “Grantee”
wherever used herein shall be held to mean and include Grantee, its permitted successors and
assigns. This instrument shall be binding upon and inure to the benefit of the parties hereto and
their respective successors and assigns.
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26. Notices. Any notice, request, demand, or other communication required or
permitted to be given or made under this Grant of Easements by either party hereto shall be in
writing and shall be deemed to have been duly given or served: (a) upon receipt if personally
delivered; (b) when received by United States mail, postage prepaid and certified with retum
recelpt requested, or when such receipt is rejected; (c) when received if transmitted by facsimile,
or (d) when received when sent by e-mail with request for delivery confirmation, at the address,
facsimile number, or e-mail address given below:

Grantee:

‘Ewa By Gentry Community Association
91-1795 Keaunui Drive

‘Ewa Beach, Hawai'i 96706

Attention:
Telephone:
Email:

Grantor:

City and County of Honolulu

Department of Budget and Fiscal Services
Attention: Director

530 South King Street, Room 208
Honolulu, Hawai'i 96813

Telephone: (808) 768-3900

Email: bfspurchasing @honolulu.gov

A party may change its address, telephone number or email contact by providing written
notice of such change to the other party. If the date on which any notice to be given hereunder
falls on a Saturday, Sunday or legal holiday observed by the State of Hawai'i, then such date shall
automatically be extended to the next business day immediately following such Saturday, Sunday
or legal holiday observed by the State of Hawai'i.

27. Counterparts. This Grant of Easement may be executed in two or more
counterparts, each of which may be deemed an original, but all of which shall constitute one and
the same instrument.

[SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed
by their respective officers duly authorized on the day and year first above written.

APPROVED AS TO CONTENTS:
By

Name

Director, Department of Environmental
Services

APPROVED AS TO CONTENTS:

By
Name

Director, Department of Transportation
Services

APPROVED AS TO FORM AND
LEGALITY:

Deputy Corporation Counsel

CITY AND COUNTY OF HONOLULUY, a
municipal corporation of the State of Hawai'i

By

Name
Director, Department of Budget and Fiscal
Services

“GRANTOR"

‘EWA BY GENTRY COMMUNITY
ASSOCIATION, a domestic nonprofit
corporation

By

Name:
Its:

“GRANTEE"
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GRANTOR:

STATE OF HAWALI'I
SS.

CITY AND COUNTY OF HONOLULU

On this day of , 20 , before me personally
appeared , to me known, who, being by me duly sworn
or affirmed, did say he is the of the Department of Budget and Fiscal
Services of the CITY AND COUNTY OF HONOLULU, a municipal corporation, and that
said -page(s) GRANT OF EASEMENTS dated , 20

was signed on behalf of the municipal corporation by authority of the its City Council, and
acknowledged the instrument to be the free act and deed of the
municipal corporation. This acknowledgement is deemed to include my Notary
Certification.

Print Notary Name:
Notary Pubilic, State of Hawai'i
First Judicial Circuit

My Commission expires:



GRANTEE:

STATE OF HAWAI'
SS:
CITY AND COUNTY OF HONOLULU
On this day of , 20 , before me personally
appeared , to me known, who, being by me duly sworn
or affirmed, did say that he/she is the of ‘EWA BY GENTRY

COMMUNITY ASSOCIATION, a domestic nonprofit corporation, and that said

-page(s) GRANT OF EASEMENTS, undated at the time of signing, was signed on
behalf of said association by authority of its members, and said Officer acknowledged said
instrument to be the free act and deed of said association. This acknowledgement is
deemed to include my Notary Certification.

Print Notary Name:
Notary Public, State of Hawai'i
First Judicial Circuit

My Commission expires:
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Exhibit C

DEPARTMENT OF LAND MANAGEMENT
CITY AND COUNTY OF HONOLULU

558 SOUTH KING STREET « HONOLULU, HAWAII 96813
PHONE: (808) 768-4277- FAX: (808)768-4256 - INTERNET: htto:/lwww.honolulu.qov/dim

SCOTT K. HAYASH!
RICK BLANGIARDI DIRECTOR
MAYOR CATHERINE A. TASCHNER
DEPUTY DIRECTOR

February 10, 2022
PUBLIC HEARING REPORT

Request by Gentry Homes, Ltd.
For a Grant of 3 Perpetual Easements to Portion of Geiger Road, Lot B-1, Ewa, Oahu
TMKs: Portions of (1) 9-1-013 and 9-1-069 (roadways); Land Area: 34,906 Square Feet

Pursuant to the Revised Charter of the City & County of Honolulu 1973 (2017 Edition), Section 6-1803,
the Director of the Department of Land Management (DLM) is to conduct a public hearing to determine
whether a transaction or activity relating to City real property serves the public interest.

Notice of Hearing:

DLM Website Posting: internet Posting: http://www.honolulu.gov/dim

Notice of Public Hearing: Legal Publication: Honolulu Star-Advertiser: Published 11/23/2021

Date/Time: Friday, December 3, 2021, 3:30 p.m.

Proposed Transaction: Grant of 3 Perpetual Easements to Gentry Homes, Ltd.

Purpose: Grant of 3 Perpetual Easements over and within portions of Geiger Road
for landscaping, retaining wall, and irrigation purposes. Gentry Homes
will be responsible for the maintenance of the constructed
improvements.

Staff Attendance: Scott Hayashi, DLM Director; Catherine Taschner, Deputy Director;
Tammy Namihira, BFS-Purchasing Real and Personal Property Specialist.

Persons in Attendance: Brian Maja, Gentry Homes, Ltd. - Engineering Project Manager

Written Testimony Received: None

Director’s Findings: The subject transaction serves the public interest as defined in
Chapter 18, Section 6-1803(2), Revised Charter of the City and County of
Honolulu 1973 (2017 Edition) by increasing affordable or low income
housing inventory and improving transportation connectivity.

Respectfully Submitted:

/< [
Scott K. Hayashi, Diregfor
Department of Land Management




