CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAI'l No. _23-104, CD1

RESOLUTION

APPROVING A COMMUNICATION SITE LICENSE AGREEMENT TO NEW
CINGULAR WIRELESS PCS, LLC FOR ITS EXISTING TELECOMMUNICATIONS
FACILITY WITHIN THE MILILANI MAUKA DISTRICT PARK, MILILANI, OAHU,
HAWAII, TAX MAP KEY 9-5-049:020.

WHEREAS, the licensing of City and County of Honolulu ("City") property for
telecommunications facilities is governed by Chapter 38, Article 12, Revised Ordinances
of Honolulu 2021 ("ROH"); and

WHEREAS, New Cingular Wireless PCS, LLC ("New Cingular"), a Delaware
limited liability company, was certified by the State of Hawai‘i ("State") Department of
Commerce and Consumer Affairs to transact business in the State as a limited liability
company in 1999; and

WHEREAS, New Cingular desires to continue the operation of its
telecommunications facilities within a portion of the City-owned Mililani Mauka District
Park, located at 95-1069 Ukuwai Street, Mililani, Hawai‘i, 96789, identified as Tax Map
Key 9-5-049:020 ("Property"); and

WHEREAS, the Director of Budget and Fiscal Services recommends that the City
enter into a license agreement with New Cingular to allow continued operation of its
Type |l telecommunications facilities within the Property; and

WHEREAS, unless otherwise authorized by the City Council, monthly
telecommunications license fees to be charged by the City are as set forth in ROH § 38-
12.3; and

WHEREAS, as set forth in Departmental Communication 407 (2023), dated June
15, 2023, the Department of Information Technology has determined that the monthly
telecommunications rental fee table, as outlined in ROH § 38-12.3, is not feasible or -
equitable; and

WHEREAS, the recommended use fee for New Cingular is One Thousand
Dollars ($1,000.00) per month, or Twelve Thousand Dollars ($12,000.00) per year, to be
increased by four percent each year, compounded annually, for the duration of the
agreement; and

WHEREAS, the agreement with New Cingular shall be for a term of five years,

with the option to extend for four additional five-year periods, not exceeding a total of 25
years and shall be subject to the additional terms and conditions set forth in the
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CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAI' No. _23-104, CD1

RESOLUTION

proposed agreement, which is attached hereto as Exhibit A and by reference is
incorporated herein; and

WHEREAS, in order to permit New Cingular to enter into an agreement for more
than five years, New Cingular is required to expend more than $25,000 for capital
assets or for the renovation or maintenance of any capital asset for the term of the
agreement, as outlined in ROH § 38-4.1(1); and

WHEREAS, the Department of Parks and Recreation, which has jurisdictional
control of the Property, has no objection to the license agreement; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that the
Council consents to and approves the proposed license agreement attached hereto as
Exhibit A and by reference made a part of this resolution; and

BE IT FURTHER RESOLVED that the Director of Budget and Fiscal Services
and/or official designee is hereby authorized to:

1. Execute a license agreement with New Cingular Wireless PCS, LLC in
substantially the same form as the proposed agreement attached hereto
as Exhibit A; and

2. Execute any incidental or related agreements and documents in
furtherance of the above agreement, so long as such agreements and
documents do not incur additional obligations on the part of the City; and

BE IT FURTHER RESOLVED that the Council approves of the deposit of all fees
received under the license agreement into the City's general fund; and
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AT

CITY COUNCIL

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAI'l No. _23-104, CD1

RESOLUTION

BE IT FINALLY RESOLVED that copies of this resolution be transmitted to the
Director of Budget and Fiscal Services, the Director of Parks and Recreation, and the
Director of Information Technology.

INTRODUCED BY:

Tommy Waters (br)
DATE OF INTRODUCTION:
May 19, 2023
Honolulu, Hawai'i Councilmembers
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Exhibit A

NON-EXCLUSIVE LICENSE AGREEMENT

THIS NON-EXCLUSIVE LICENSE AGREEMENT (hereinafter “Agreement”

or “License”), made this day of , 2023, by and

between the CITY AND COUNTY OF HONOLUL@@ municipal corporation of

.

Th,
G
1T

y-in fact, whose

principal place of business an":-' |s ZOOOG%rate Drive, Canonsburg,

Pennsylvania 15317, herelnafter r&ferred s the
-'MII_N. SETH:
WHEREAS, LIGENSO_I,S js. the owner of that certain parcel of land

SLICENSEE.”

containing approximately:16.075 aé‘i%‘s, identified as Mililani Mauka District
Park and designated as-Tax Ma‘bggsy (1) 9-5-049: 020, and more particularly
described in Exhibit A attached hereto and made a part hereof, hereinafter
referred to as the “Property”;

WHEREAS, the LICENSEE desires to license and use that certain portion
of the Property described and shown in Exhibit B attached hereto and made a
part hereof, with an area of approximately four hundred (400) square feet,
and referred to hereinafter as the “Licensed Area,” to operate, maintain,

repair, remove, and/or replace a wireless telecommunications facility



consisting of: equipment shelters, communications tower, antennas,
emergency generators, all necessary appurtenances to support such
equipment and utility wires, poles, conduits, pipes and cable line over, under
and across sald licensed area (collectively referred to as the “Antenna
Facility”) together with access and utility easemen;gé

WHEREAS, the LICENSOR agrees to gragt 'ef‘{.ICENSEE a non-exclusive

revocable license to construct, Install, ope% e, t

paintain, repair, remove,
&,
and/or replace the Antenna Facility, uhder and ac%%_;,the Licensed Area

__.:{f %

described in Exhibit B, subject to the terms and condltioﬁSQ_%ereinafter set

forth; %%ﬂ |
WHEREAS, LICENSEE ack@wiedée% that the issuance of this License is

subject to the ap%?gv%of the Honotulu Qf.g chggg:ll

WHEREAS, L ggNSEEvuhderstané$ that this License is revocable at the

will of t;hl;ge %@NSO% a‘s}s‘“f)‘f‘%d b&i&g\r and that the construction of
mprc’y%%;ts on \:% ane‘n&gd Area, ti'\e placement of equipment on the

Licensed a, and/or 3ﬁier expendlture of funds in reliance of LICENSOR's

il
approval of t&tlcense istat LICENSEE’s own risk;

WHEREAS, L1 NSEE agrees that no additional equipment, towers,

sheds, cables or other improvements or equipment (including replacement
equipment, towers, sheds, cables or other improvements or equipment) shall
be constructed, installed or placed onto the Licensed Area, without the express

written consent of the LICENSOR, such consent not to be unreasonably



withheld, conditioned or delayed, except in the event of an emergency. In
the event LICENSOR fails to execute and return such consent or approval to
LICENSEE within forty-five (45) days from the date of the written request,
then LICENSOR's consent or approval shall be deemed approved; and
WHEREAS, the LICENSEE acknowledges that this License shall not in

any way be construed to include the granti oF any ownership rights or
£

interest in the Licensed Area and/or the Property; « i

NOW, THEREFORE, in conside:;gtio of the coven ﬁ;_s of the LICENSEE,

as hereinafter contained, the LICENSOR’ggj S her%y permii ttgg LICENSEE to

use the Licensed Area, and. the LICENS-E?H-?. Bes hereby covelr(ié’ant with the
LICENSOR as follows:

1. Licens_e"Fe“e.

(8) The LIGENSEE shall, for so long as t.hls Agreement remains in
effect, pay to:;.élgfhe LICENSOR th)e license fee (“License Fee”)

(b) stated herein for.the use of'the Licensed Area. The license fee for
this license will be payable by the LICENSEE to the LICENSOR,
without notice or demand, monthly, payable in advance, by or
before the first day of each month.

(b) The Initial License Fee payment shall be an annual fee of

$12,000.00, which may be paid in monthly installments. The first instaliment
shall be due within thirty (30) days of the Commencement Date as identified

below.



(¢) The license fee for each subsequent year ("New Annual License
Fee”) shall be calculated annually, to the beginning of the next annual
period, by applying 4% to the fee for the current year (“Current License

Fee”), as follows:

Current % Annualéﬂ? New Annual
Year License Fee  Increase dsg; License Fee
12,000.00  0.04 480/0G,. $ 12,480.00

1248000 004 38 ';s 12,979.20
12,07920  0.08 ;5% 519.17 $,13,498.37

UlbWNl-i'
w ¥ N n

13,498.37 2 $53993 § 1%&8 30
14,038.30 i $56153  § 14,598183
G . Qr- L

(d) The acceptance ofﬁh Lcense feé?iby the LICENSOR shall not be

"n

deemed to be a wauver by the LICEN : of any%;each by the LICENSEE of
‘a"#! Q‘

any covenant or concf‘?:ler'i'?'contaméd’«ln th‘is A&réement
A . Y
nn‘ i ~(
ment Charges. Every mstallment of the license fee and

T

ent dﬁeﬁrﬁiﬁm ffom@LICENSEE to LICENSOR which shall

\f :. a3

not be p |d within tﬁl&g (3(%%35 after the same shall have become due shall
4
bear lnterestgom the da%:at*f:ﬂe same became due and payable until paid,

whether or not derg\?nd tpg@, ade therefore, at the rate of 10 percent (10.0%)

,a('}‘??
per year. il



3. License ent Remi Address

City and County of Honolulu

Department of Budget and Fiscal Services
Division of Purchasing

530 S. King Street, Rm 115

Honolulu, Hawaii 96813

Reference: Mililani Mauka Dlstrl t Park

J":j: "'eﬁ;ee léi%lereby granted options for four

@ceed a total license period of twenty-

expiring five year term. Notlce shall be sent to the address listed in Paragraph
3.
(ii) LICENSOR retains its right to terminate or revoke this License

as provided herein, notwithstanding Licensee’s exercise of any option.



Such notice shall only be effective if delivered at a time when the
LICENSEE is not in Default hereunder. Within thirty (30) days following its
receipt of LICENSEE’S notice of its desire to exercise the Renewal Option,
given at the time and in the manner provided above, LICENSOR shall prepare
and transmit to Tenant an appropriate amendment to this Agreement
extending the Term for each Renewal Term, é‘gﬁl specifying the proposed
Annual Fee for such extenslon.

6. Termination At-Will. Thlgﬁﬁeement may @@_terminated at any
time by the mutual written agreer:; ;e.pf th?amantes he'l'%to or by the
LICENSOR at its sole and abSqute discreﬂd@a{n without cause upon giving
twenty-four (24) months wrltt%?\ notace Qf terminatlon to the LICENSEE by
hand-delivery or Certifigtl. or reg si_;gregg ffrsE-cIass mail, postage prepaid,
return receipt requested. A.r;]ay termirlmakﬁ_l._;.ion shall not relieve the LICENSEE of
its obligations to indemn*ﬁfé“’def@ ahc‘!/or hold harmiess the LICENSOR,
pursuant to Paragraphs 24: I;rademnity‘ and 26: Hazardous Materials, herein
with respect to any such .;(.:“'I;éims, demands, liabilities, suits, actions,
judgments, costs and expenses for loss, injury, death or damage arising prior
to such termination or cancellation of all or any portion(s) of this Agreement.

7. Assumption of Risk Regarding Construction of Improvements.
LICENSEE understands and agrees that because this Agreement may be
terminated, and the rights granted herein may be terminated at any time by

LICENSOR pursuant to Paragraph 6, any construction of improvements on the



Licensed Area, any placement of equipment on the Licensed Area, and/or any
expenditures of funds by the LICENSEE in reliance upon this Agreement are
done at LICENSEE’'s own risk. The construction of improvements, placement
of equipment on the Licensed Area, or expenditure of funds by LICENSEE shall
not be construed or interpreted to provide or qufer LICENSEE with any

greater rights than a license to use the Lice; sed Area as provided in this

AT

Agreement. LEET R

. f?ﬁ_’_:, %
8. Cooperation in Execuglge%(‘ "'g%%ocuments Egch party agrees to
2“

cooperate with the other in executing 3%% documents necess?"é:& to protect its

’%’ 4@ “{’

“*-t
s
Wy

rights of use of the Licensed AF‘e‘a

i VE
9. Easement and Setbaéksg%gﬁ
,v,w ‘ﬁ K -‘ :

(a) This L|c :}seﬁss%‘ ject toaiall p;lor-eas%ments, setbacks and rights-

4‘(;‘9_

of-way granted to‘ ‘_bnstruct‘ mstall 5b‘¢rate maintain, repair and/or replace

‘*wg,
Llcensed Area. LICENSOR further accepts and

across aif&/‘ggiunder
reserves the r;ggt to grarit such additional easements and rights-of-way
outside of the Llcensed Ar ea as from time to time appear to LICENSOR to be
necessary or expedient for the economic development of the Property and/or
other property owned or controlled by LICENSOR.

(b) LICENSOR grants and conveys to LICENSEE and its licensees and

invitees the nonexclusive right of ingress, egress and regress for pedestrian



traffic over and across the Property, from the nearest public right-of-way to
the Licensed Area, together with the right to install, replace and maintain
utility wires, poles, cables, conduits and pipes as more fully shown on Exhibit
B. Vehicular traffic will only be allowed within designated parking areas.
LICENSOR may require LICENSEE to enter into aseparate utility easement
agreement related to the utility rights granted v

requested by LICENSOR.

10. Legal Compliance. LICENSEE will comply, at’its own expense, with

all laws and ordinances and governmental rules and reguiaéﬁ)gs applicable to

expense.

11, imitagngn of hlgh;s Conferred by This_Aagreement. Any rights

granted by this Agr‘éement shall not be intended or used to assert any

ownership rights. Further, this Agreement shall not transfer or be construed
to transfer or confer any permanent or temporary ownership interest in land,

and shall not convey ownership of land rights. LICENSEE affirmatively waives



its right to assert claim(s) to ownership rights in the Licensed Area or the
Property.

12. Use, Care, and Safety of th ect Property. The LICENSEE
shall use the Licensed Area to construct, install, operate, maintain, repair,

remove, and/or replace the Antenna Facility in the area shown on Exhibit B.

free use of the‘%urface of the Property

oﬂglnﬁ ggpstruction, any

thereof, has been completed, ;] ﬁ\round disturbed by the

LICENSEE In the gxe’i*;gsé[?i%he ridit: ; “ehereby'shall be restored to the
o

':: LN
condition that exlsg”gg Immediately %&; to commencement of construction,
\ﬂ B
less ordinary wgar an%e,ﬁndigs?sual yﬁloss, and in a manner reasonably

satisfactory to the Dlrecton of: the Dep‘a’rtment of Parks & Recreation of the

i

City and County of Honolulu, orgm Director’s duly authorized representative.
LICENSEE agrees that all structures, improvements, facilities, and equipment
placed on the Licensed Area shall be constructed in accordance with applicable
zoning approvals and permits. LICENSEE’s use shall not otherwise materially
Interfere with use of the Property by the LICENSOR or the public.

13. Security/Loss. LICENSEE shall maintain the Licensed Area and

Antenna Facility in as secure a manner as possible. LICENSOR shall not be



responsible for any and all loss or damage of the LICENSEE’s
Telecommunications Facllities, including LICENSEE's equipment or antennas
due to, among other things, fire, flood, acts of God, theft, or vandalism, except
to the extent caused by the willful misconduct or negligence of LICENSOR.,

14. Operating Frequencies. The LICENSEEshaII operate the Antenna

Facility in accordance with Federal Communlc i 1 Commlssion regulations.

%@,
¢ any constriigtion and Installation
it from %he@gpanment of

""""

the State of Hawaii, and the Federal Aviation Administration.

(c) The LICENSEE shall provide to the LICENSOR a copy of all permits,
easements, licenses, or rights of way required of the LICENSEE for its

operation, if requested by LICENSOR. Additionally, the LICENSEE shall

10



maintain a copy of its Federal Communications Commission License, or other
Government authorization, if required, authorizing the LICENSEE’s operation
at the Licensed Area or Antenna Facility. The LICENSEE shall post any signs
on or near the LICENSEE’s Antenna Facility as required by law.

16. Capital Asset Conditions, Licensee is required to expend the sum

novation, maintenance or
Stigreement. This includes
money spent on the installation of furniture or fixtures, %i_\%ell as money spent

on the construction of improvements. B

17. Cost. LICENSEE*;éh I be solely responsible for aII costs and

expenses incurred in connectlon \%th%heLicensed Area, improvements on the

3{" .;x:-"? _:f .,‘\.,épt\ . ¢ ,
Licensed Area, a t?\'ez“ra_ﬂtenna Racility, I-cludm??, but not limited to, the
F g ; "Eég"' K . }}'w)
design, engmeering .(ékc:onstction, plé‘nting, installation, maintenance, use,

entiure ecomstruction  and upkeep of said
u*g cmty%wwhm or under the Licensed Area.

| ["GENSEE shall, at its sole cost and expense,
keep the Llcense% JArea ar@ the Antenna Facility in a safe, clean, and orderly

@F

condition, including; butﬁot limited to, making all necessary repairs to the
Antenna Facilities, and shall not make, permit, or suffer, any waste, nuisance,
or unlawful use of the Licensed Area. LICENSEE expressly covenants to
maintain proper safeguards upon said Licensed Area for the protection and

welfare of the public and pedestrians.

11



19. Improvements. The improvements constructed by LICENSEE on
the Licensed Area, Including all walls, fences, tower, equipment shed, and
other structures, if any, shall remain the property of the LICENSEE; and the
LICENSEE shall, upon termination of this Agreement, remove such
improvements from the Licensed Area; provided, g_owever, that in the event

Ry

fénts within thirty (30) days

the LICENSEE shall fall to remove such improver

3 .‘}\—l"v

after written notice to remove, the LICEN éeray “élect to remove the same

.\'

20. Repair. LICENSEE shall us._s'_;;.:-

destroy any portion of the LI

any facilities or improvements sltuaé‘édﬁgdjacent to.or near the Licensed Area
and/or the PropertyV or:any equipment dr appurtenances relating thereto,
including, but notjllmlted to; sldewall;;h,‘;torm drains, drainage systems, and
underground utility sy t,gn?s LI(@‘\%%@EE%@MI at its sole cost and expense,
repair, restore and recons‘t;l&ct that portion of the LICENSOR’s property so
damaged, undermined or destroyéd, including any and all affected facilities,
improvements, equipment and appurtenances.

21. No Obstruction. The LICENSOR shall not at any time during the
term of this Agreement construct or place any building or other improvement
of any kind within the Licensed Area unless LICENSEE provides written

consent; provided, however, that this provision shall not prohibit the

LICENSOR from making such uses of the Property outside of the Licensed Area

12



as do not unreasonably interfere with the exercise by the LICENSEE of the
rights herein granted, or accepting on the LICENSEE's Antenna Facility,
antennas of any other applicant for other uses. The LICENSEE shall determine
the reasonableness of any interference, if any, as set forth in this provision.

LICENSOR may from time-to-time grant similar Ilcenses to other applicants
%,

‘%’.

whose use will not violate the foregoing. Onlﬁ n seventy -two (72) hours

LICENSOR and LICENSOR’s agents enter the Licensed Area {nless in the event
"\*‘ x.
of an emergency where LICENSOR cannot reasonably eo%ply with the

n the event of such emergency access,

Wi N

LICENSOR shall, within fortyag h (48) hours of such access, inform

foregoing notice requireme

m iE %cy access and (ii) the nature of
A?@ 1,1% (i)

SR L5753 KL e 5
;“3'.(, . .u“‘?‘&. \fg ¢ % wkj‘{
ﬁ@?’)% LICENSEE 'rSUb”CBnSé use of the Licensed Area upon

!;’-"v 3., \;?

k\“"’

%,
LICENSOR'S?; pproval “?sgsch approval not to be unreasonably withheld,

conditioned or dé gyed

(b) LICENSE "?must submit an application to the LICENSOR for
approval;

(c) Inaddition to the License Fee set forth in provision 1(b), LICENSEE
shall pay to the LICENSOR a minimum of $900 per month for each approved

co-locator, if no additional ground space is required;

13



(d) Should co-locators require additional ground space, LICENSEE
shall pay to the LICENSOR the amount per month specified in Revised
Ordinances of Honolulu §38-12.3 attributable to the additional aggregate
footprint used or required to support the co-locator.

(e) LICENSEE may charge the co-locators /l;easonable charges for use

of the LICENSEE’s Antenna Facility and other Abrovements on the Licensed
Area which are used by the co-locators. 3 '

Y%
23. Reservation of Rights. Except as of%%{yise stated herein,

LICENSOR reserves unto itself the full use and enjoyment o'ﬁ%tme Property and

to grant to others rights and§p : v;leges for any and all purposes affecting the

Property, all without charge banjﬁﬁlthout the consent of the LICENSEE,

provided that such: %%é by the hICENS@J%a‘%\%d/or third parties does not

&l

materially interfere M{tﬂh the LICENSEE*S ights to use the Licensed Area under
Y b,
this Agregment« LICENSE

'%hﬁliﬁ@j(e su’ch,steps necessary to ensure that its

exerc'f% of the nghts and pﬁvileges granted hereunder does not cause any

material interference w ethe LTCENSOR s operations in or near the Property.

24. Indemnity. ,;x LICENSEE agrees to indemnify, defend and hold
harmless the LICE@%@%, its elected & appointed officials, directors,
employees, volunteers, agents, or any person(s) acting for and on its behalf,
from and against any and all claims, demands, liabilities, suits, actions,

judgments, costs and expenses for loss, injury, death or damage, including

without limitation, any or all loss or damage to the Licensed Area, Antenna

14



Facllity and property of the LICENSOR or others, and injury or death to
employees of LICENSEE or its contractors, when such loss, damage, injury or
death arises as a result of the construction, maintenance, operation or
removal of said Antenna Faclility, or when such loss, damage, injury or death
directly or Indirectly arises or results from the exercuse or enjoyment of the
rights and privileges granted hereunder by th\evg},’ENSOR including but not
limited to loss, damage, injury or death s klésﬁlned'aisﬁa result of RF Exposure;

provided, however, that such indemrélffgatmn shall not%%?giy to loss, damage,

I% S or omissions
’ ,l«‘v

% %
25. Insurance. Llcenseg,,,shéh obtain and aintain in full force and

-e»:&,'-.f

effect for the duratLianéef%thls Agreement tﬁée fol wing types of insurance or
By % "F xﬁ i
applicable umbrella&qsurance with mlmmum limits as outlined below:
Wy, .
o CommercuaL%GeﬁeraI%Liab‘[li insurance  written on an

“occurrence “sform covering” claims arising out of Lessee’s
TRy

premises, oper&'ipns or independent contractors resulting from

bodily injury & property damage, products & completed

operations, and perSonal & advertising injury lability with

minimum limits of:

General Aggregate $2,000,000
Products/Completed Operations Aggregate  $2,000,000
Personal/Advertising Injury $1,000,000
Each Occurrence $1,000,000

o Automobile Liability insurance, including coverage for all owned,
hired and non-owned autos with minimum limits of $1,000,000
combined single limit bodily injury and property damage.

o Workers Compensation insurance as required by statute, and

15



Employer's Liability coverage with minimum limits of:

Bodily Injury - Each Accident $1,000,000
Disease — Policy Limit $1,000,000
Disease ~ Each Employee $1,000,000

The Insurance policies shall name the City and County of Honolulu as an

Insurance carrier of Lessee, "Jv éla‘jl?a or other right which the Licensee might

o

st the Lucensor ‘;I%EQ -.out of loss or damage, including

Lq
f .), 3 n‘t,, _5 'i‘t o
consequential Io§s or damgége, to an‘%’“S QF egty GF%Censee Because Licensee’s
ff'b Yy r_“i"
employees work in én "‘s premlses and Licensee accepts the

e
éﬁ?@’i

condi @né’b’?it

the limits of insurance heremaﬁ:er specified are sufficient or adequate to
protect Licensee's or Licensor's interests or liabilities and Licensee’s liability
under the terms of this Agreement shall not be limited to the minimum limits

as required to be carried by the Licensee herein.

16



26. Hazardous Materials.
(a) Pre-Approval. The LICENSEE shall not cause or permit the

escape, disposal, discharge or release of any hazardous materials except as
permitted by law. The LICENSEE shall not allow the storage or use of such

materials in any manner not sanctioned by faw or by the highest standards

prevailing in the industry for the storage and usé? such materials, nor allow

ah b A

to be brought onto and/or into the Proper /& ;'.lcensed Area any such
materials except to use in the ordinary course of the LI@‘ENSEE'S business. As
used in this paragraph, the “presence, escape, disposal, dls%rge or release
of hazardous materials” lnclu’%ﬁ%ut is not limited to oll, fuel and PCB spillage

or leakage, improper waste oil d1époe§1hnd pollutlon of any water attributable

3 '._n e, |

to the LICENSEE sz;*(mgeratlons a&rld a_}‘ 'lti%on or connected with the

Property and/or LIG%rzsed Aréa or (2) uﬁ and occupancy of the Licensed Area.

(b)ﬁ5 g@&»&_&{yseé é&'st-' oS ige and Belief. If any lender of LICENSEE

{i 4P

release of haz ﬁglgus mat%rials, then the LICENSEE shall be responsible for

"‘:2&‘:
the reasonable cost?'@hereof In addition, the LICENSEE shall execute
affidavits, representations and the like at the LICENSOR's written request
concerning the LICENSEE's best knowledge and belief regarding the presence

of hazardous materials on, within or under the Property and/or the escape,

disposal, discharge or release of hazardous materials therefrom.

17



(c) LICENSEE's Indemnification. The LICENSEE agrees to indemnify,
defend, and hold harmless the LICENSOR from any claims, demands, suits,
actions, judgments, liabilities, losses, damages, costs and expenses arising
out of, connected with or related to (1) the presence, escape, disposal,
discharge or release of hazardous materials, on, within, under or from the
Licensed Area occurring while the LICENSEE is ':.:‘s:possession of the Licensed
Area if caused by the LICENSEE or persons*a&lng “E?’mder the LICENSEE or (2)
the LICENSEE's performance of its.Ghigations undégf"‘"“fsubparagraph 25.e.

below. These covenants shall survive tiie expiration or eaFff%j;,terminatlon of

this Agreement.

‘..';{'.’

P

(d) Hazardous Materials. "f’qr the ;;éf‘pose of this Agreement,
“hazardous materials” shall mean“any ppllutant toxit substance, hazardous
waste, hazardous: material; xhazardou; gubstance, or oil as defined in or
pursuant to the Resourc néeﬁvay?c_m anr;_i__Recovery Act, the Comprehensive
Environmental Response, Co;g_pens;'tit;h and Liability Act, and the Federal
Clean Water Act, all as améﬁaed, or any other federal, state, or local
environmental laws, regulations, or ordinances, whether existing as of the
date hereof, previously enforced or subsequently enacted.

(e) LICENSEE's Clean-Up Obligation. After receiving written demand
from the LICENSOR, the LICENSEE shall, at the LICENSEE's sole cost and

expense, clean-up and decontaminate the Property and remove all hazardous

materials therefrom caused by LICENSEE or persons acting under LICENSEE,

18



including, without limitation, clean-up of surface and ground waters and
making the soil free and clear of all such contaminants and hazardous
material. The provisions of this paragraph shall remain In full force and effect
notwithstanding the termination of this Agreement.

(f)  Protection of Waters. The LICENSEE haH maintain and employ

5»5 3

debris, pollution and contamination contro!

techniques to prevent debris, pollution o onféffnj atnon to ocean waters,

streams or waterways resulting from the actnvities’\q,t% operations of the
L] ‘At
1

’%er, through,

across, under or connectedﬁ“']th the Property and shall take immediate

LICENSEE and the LICENSEE's invitees and agents, on, wit

immediately clean ghe Pro ;jf and a cted areas and surrounding waters of

g 5 ""'
such pollkjga‘*nt%r onté‘%;__ i ‘ﬁdf;{ stor‘ «the areas affected by such pollution

or comgir&matlon aa‘t the 'CENSEE s*own cost and expense,

27%Fallure to Take Cor
r‘?« 3

\‘IY

commence suchﬂ; rrectives

-&-v‘,:-&

rdekive Measures, Should the LICENSEE fail to

measures within thirty (30) days from the date
LICENSOR provide?’\‘i’_\f ‘e:‘éﬁ notice to LICENSEE, the LICENSOR may then take
such reasonable correétive measures as the LICENSOR deems necessary by
using LICENSOR labor, materials and equipment or by hiring an independent
contractor to perform such labor and obtain or supply the necessary materials

and equipment. The LICENSEE shall reimburse the LICENSOR for the
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reasonable costs of said corrective work upon demand therefor by the
LICENSOR.

28. Default. If the LICENSEE defaults on or otherwise fails to comply
with this Agreement, the LICENSOR shall issue a written notice of default to
the LICENSEE by hand-delivery or certified or registered first-class mail,

rrr,- : - \
postage prepald, return receipt requested. A '_ig‘ci.‘e aults noted in the written

notice must be cured by the LICENSEE withi"fg; i e‘én"(.ls) days for a monetary
R,
default and within thirty (30) days for a non-monetary 3%@_;1&. The LICENSEE

shall have such extended periods as may be required beyéééi he thirty (30)

. 'S Iq,
day cure period to cure any nag: monetary default if the nature of the cure is
f" ’ \,

such that it reasonably requn'es ore¢t thlrty (30) days to cure, and the
*%‘ |

S0 -,L

LICENSEE com g:ei' the cure’ wnthm
;%:lsly and: dullgently«' rsues the cure to completion. If all

thereafter conti

defaults are not cured ":' ifrf“ 3 the Ilca e time period, this Agreement, or

portions thereof, may be tinated ‘by the LICENSOR in accordance with
Paragraph 32: Termination.

29. Assumption of Risks. LICENSEE has inspected the Licensed Area

and knows the conditions thereof, accepts the condition of the Licensed Area
"as is," fully assumes the risk that adverse physical conditions may not have
been revealed- by its investigation, and assumes all risks incident to the use

of the Licensed Area.
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30. Waiver of Claims. That the LICENSEE hereby waives any claim
against the LICENSOR because of damage to its improvements arising out of
the use of the Property by the public or by the LICENSOR, its officers,

employees or agents of either or both of them, or from any other cause

whatsoever except damages due to the negligencg or intentional misconduct

of LICENSOR, its officers, employees or agen_ s%cept to the extent caused

by the willful misconduct or negligence of | NS@R.

rights granted herein shall nﬁ&%@ sold, as ged conveyed mortgaged or

R,

otherwise transferred or dlsposed of, (diggctly (% operation of law without

(« _r,.!'y ;

LICENSOR’s cor&r sych cor?éent no’tg”ftQ e Unreasonably withheld,
conditioned or delaye? excég}: that U%gl&EE may assign thls License without
the LICENSOR'’s conse?é@t@éém'o&uceﬂsﬁe ‘s parent, subsldiary, or affillated
entities or pursuant to the sa\j%e of all or'*substantually all of the assets or stock
of LICENSEE or pursuant to the éa“le of all or substantially all of the assets or
operations of the division of LICENSEE that is operating the Antenna Facility
pursuant to this License.

32. Termination/Surrender of Subject P[ope‘rty. Upon termination of
this Agreement, the LICENSEE shall peaceably surrender and deliver up

possession of the Licensed Area in good order and condition, less ordinary

wear and tear and casualty loss, to LICENSOR. LICENSEE shall remove the
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Antenna Facllity and other appurtenant equipment and restore the surface of
the Licensed Area to its original condition that existed as of the
commencement of construction less ordinary wear and tear and casualty loss.

33. Interpretation of Agreement/Disputes. In case of any doubt as to

the interpretation of any term or provision herein, the interpretation given and

made by the Director, Department of Budget %r-g ""?”; Services, shall govern
and control the LICENSOR'’s lnterpretation n ad’éﬂtlon said Director shall

k%
have the sole power to decide and resolve matters on B%%If of the LICENSOR

which may come up in the future which are not covered by is Agreement.

LICENSEE shall have the rng?![' to_exercise all remedies available by law if

*ﬁ*s

LICENSEE does nhot agree with tﬁ‘e Difé“@tg?r s decision.

be in wnt: gand execut by bol'Fi' ‘parties. If any provision of this Agreement
Q{{%}
is invalid or unenforc able with respect to any party, the remainder of this

Agreement or the a‘ij"pli Jatlon of such provision to persons other than those as
to whom it is held invalid or unenforceable, shall not be affected and each
provision of this Agreement shall be valid and enforceable to the fullest extent

permitted by law.

22



35. Sexual Harassment Policy. The LICENSEE shall have and enforce
a policy prohibiting sexual harassment. The LICENSEE’s sexual harassment
policy must set forth the same or greater pljotection than those contained or
required by City Ordinance No. 93-84. City Ordinance No. 93-84 is on file and
available for viewing in the Purchasing Division, or if a copy is needed, the

te of the City Clerk, Room

O

LICENSEE may pick up the ordinance from theQff

0

203, City Hall, 530 S. King Street, HonoluldjjHa é‘ﬁ%@n.

36. Governing Law. The provisions of thié‘-i?%greement shall be

interpreted in accordance with the law of the State of Ha'\‘f‘v"'aji__\_as that law is

)

construed and amended fro 'e'e%to time.
‘7. “*‘“1

37. Headings. The titles, of‘higadings of sections, subsections, and
paragraphs are intented:.for convenieniz 'ofsreference and shall not be

‘1 "Ik
consldered as having.any bgﬁring on their interpretation.

38.. Constructiohiz:All Wbrg%gsed.in the singular shall extend to and
inctude the plural. All word’é,;;ggd in the'plural shall extend to and include the
singular. All words used in any Séhder shall extend to and include all genders.

39. Attorneys’ Fees. Should an action be instituted by either of the

parties hereto in any court of law or equity pertaining to the enforcement of
any of the provisions of this Agreement, the prevailing party in any final or
non-appealable decision on the merits shall be entitled to recover, in addition
to any judgment or decree rendered therein, all court costs and reasonable

attorneys’ fees as determined by a court of competent jurisdiction.
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40. No Party Deemed Drafter. The parties agree that neither party
shall be deemed to be the drafter of this Agreement and that in the event this
Agreement is ever construed by a court of law, such court shall not construe
this Agreement or any provision hereof against either party as the drafter of

the Agreement, LICENSOR and LICENSEE acknowledging that both parties

have contributed substantially and materlal “the preparation of this
5*"’%’

Agreement. o %

41. Compliance with Laws. 2[:»ENSEE shall, atfall times during the

entirety of this Agreement, compl Vol ith all, »kapphcab\g‘%xjvs, statutes,

% -w‘é-

ordinances, and regulations w her State, 'C'dnty or Federal, which are now

or hereafter may be in effect, inclu %g bgit not ﬁ&lgfd to, the laws applicable
to the use of the;g]ali‘sﬁense Area ahd the .secuh@‘g of any and all necessary
governmental a[;prgevals andipermits Fo the use of the Licensed Area and the
Property. u{

42. _A_ul:b_qfitz of %é@gﬂptors, he persons who have executed this
Agreement represent and warrént that they are duly authorized to execute
this Agreement in their individual or representative capacity as indicated.

43. Counterparts. This Agreement may be executed in any number
of counterpart copies, each of which shall be deemed an original, but all of

which shall constitute a single instrument.

44, Miscellanegus,
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(a) Utilities. LICENSEE will pay for all utilities used by it at the

Antenna Facilities.

[Execution Page Follows)
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IN WITNESS WHEREOF, the parties hereto have hereunto set their
hands on the day and year first above written.

CITY AND COUNTY OF HONOLULU

ANDREW T. KAWANO, DIRECTOR
DEPARTMENT OF BUDGE AND FISCAL SERVICES
AR

LICENSOR

NEW CINGULAR WIRELESS PCS; LLC,
a Delaware limited liability company..

By: CCATT LLC, LA
Jejaware limited liability company
aAttorney In Fact

LICENSEE

LAURA H. THIELEN, DIRECTOR
DEPARTMENT OF PARKS & RECREATION

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel
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EXHIBIT A

LEGAL DESCRIPTION
(MILILANI MAUKA PARK)

That certain parcel of land situated at Waipio, Ewa, Oahu, State of Hawali,
more particularly described as Lot 13365; area 16.075 acres, as shown on
Map 825, filed in the office of the Assistant Registrar of the Land Court of the
State of Hawalii with Land Court Application No. 1000 of John Il Estate,
Limited, and being a portion of the lands described’in Transfer Certificate of
Title No. 468715 issued to Castle and Cooke Hgy ¢ Hawall, Inc.

3 }.”

Parcel ID 95049020

THIS BEING the same property conv to the City and'County of Honolulu
by Castle & Cooke Homes Hawaii, InG;

10y Deed with Resemyations and
Covenants dated September 14, 2001 ‘gnd recorded Octoberi5, 2003 as
Instrument Number 3011028' Honoluluﬂﬁu&,- {awall. "2y

v
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EXHIBIT B
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII

CERTIFICATE
RESOLUTION 23-104, CD1

Introduced: 05/19/23 By: TOMMY WATERS - BY REQUEST Committee: BUDGET (BUD)

APPROVING A COMMUNICATION SITE LICENSE AGREEMENT TO NEW CINGULAR WIRELESS PCS, LLC FORITS
Title: EXISTING TELECOMMUNICATIONS FACILITY WITHIN THE MILILANI MAUKA DISTRICT PARK, MILILANI, OAHU,
HAWAII, TMK: 9-5-049:020.

Voting Legend: * = Aye w/Reservations

05/19/23 INTRO Introduced.
06/20/23 BUD Reported out for adoption as amended in CD1 form.
CR-168

5 AYES: CORDERO, KIA'AINA, SAY, TULBA, WEYER

07/12/23 CCL Committee report and Resolution as amended were adopted.

8 AYES: CORDERO, DOS SANTOS-TAM, KIA'/AINA, OKIMOTO, SAY, TULBA,
WATERS, WEYER

1 ABSENT: TUPOLA

I hereby certify that the above is a true record of action by the Council of the City and County of Honolulu on this

RESOLUTION.

%.LQ[. TAKAHASHI, CITY CLERK TOMMY WATERS, CHAIR AND PRESIDING OFFICER




