
CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII No. -

RESOLUTION

APPROVING A COMMUNICATION SITE LICENSE AGREEMENT TO NEW
CINGULAR WIRELESS PCS, LLC FOR ITS EXISTING TELECOMMUNICATIONS
FACILITY WITHIN THE MILILANI MAUKA DISTRICT PARK, MILILANI, OAHU,
HAWAII, TAX MAP KEY 9-5-049:020.

WHEREAS, the licensing of City and County of Honolulu (‘City”) property for
telecommunications facilities is governed by Chapter 38, Article 12, Revised Ordinances
of Honolulu 2021 (“ROH”); and

WHEREAS, New Cingular Wireless PCS, LLC (‘New Cingular”), a Delaware
limited liability company, was certified by the State of Hawaii (“State”) Department of
Commerce and Consumer Affairs to transact business in the State as a limited liability
company in 1999; and

WHEREAS, New Cingular desires to continue the operation of its
telecommunications facilities within a portion of the City-owned Mililani Mauka District
Park, located at 95-1 069 Ukuwai Street, Mililani, Hawai’i, 96789, identified as Tax Map
Key 9-5-049:020 (“Property”); and

WHEREAS, the Director of Budget and Fiscal Services recommends that the City
enter into a license agreement with New Cingular to allow continued operation of its
Type II telecommunications facilities within the Property; and

WHEREAS, unless otherwise authorized by the City Council, monthly
telecommunications license fees to be charged by the City are as set forth in ROH § 38-
12.3; and

WHEREAS, as set forth in Departmental Communication 407 (2023), dated June
15, 2023, the Department of Information Technology has determined that the monthly
telecommunications rental fee table, as outlined in ROH § 38-12.3, is not feasible or
equitable; and

WHEREAS, the recommended use fee for New Cingular is One Thousand
Dollars ($1 000.00) per month, or Twelve Thousand Dollars ($12,000.00) per year, to be
increased by four percent each year, compounded annually, for the duration of the
agreement; and

WHEREAS, the agreement with New Cingular shall be for a term of five years,
with the option to extend for four additional five-year periods, not exceeding a total of 25
years and shall be subject to the additional terms and conditions set forth in the

OCS2023-0589/6/19/2023 3:02 PM 1



CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII No. -

RESOLUTION

proposed agreement, which is attached hereto as Exhibit A and by reference is
incorporated herein; and

WHEREAS, in order to permit New Cingular to enter into an agreement for more
than five years, New Cingular is required to expend more than $25,000 for capital
assets or for the renovation or maintenance of any capital asset for the term of the
agreement, as outlined in ROH § 38-4.1(1); and

WHEREAS, the Department of Parks and Recreation, which has jurisdictional
control of the Property, has no objection to the license agreement; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that the
Council consents to and approves the proposed license agreement attached hereto as
Exhibit A and by reference made a part of this resolution; and

BE IT FURTHER RESOLVED that the Director of Budget and Fiscal Services
and/or official designee is hereby authorized to:

1. Execute a license agreement with New Cingular Wireless PCS, LLC in
substantially the same form as the proposed agreement attached hereto
as Exhibit A; and

2. Execute any incidental or related agreements and documents in
furtherance of the above agreement, so long as such agreements and
documents do not incur additional obligations on the part of the City; and

BE IT FURTHER RESOLVED that the Council approves of the deposit of all fees
received under the license agreement into the City’s general fund; and
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII

RESOLUTION

No. 23-104, CDI

BE IT FINALLY RESOLVED that copies of this resolution be transmitted to the
Director of Budget and Fiscal Services, the Director of Parks and Recreation, and the
Director of Information Technology.

DATE OF INTRODUCTION:

INTRODUCED BY:

Tommy Waters (br)

May 19, 2023
Honolulu, Hawaii Councilmembers
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Exhibit A

NON-EXCLUSIVE LICENSE AGREEMENT

THIS NON-EXCLUSIVE LICENSE AGREEMENT (hereinafter “Agreement”

or “License”), made this

_______

day of — .. - •., 2023, by and

between the CITY AND COUNTY OF HONOLULU. municipal corporation of

the State of Hawaii, by its Director of the Darnent of Budget and Fiscal

Services, hereinafter referred to as the “LiCENSOR;”::nd NEW CINGULAR

WIRELESS PCS, LLC, a Delaware linjijted liability cornpa?’, by and through

CCATT LLC, a Delaware limited liability cnpny, its attorney .ii fact, whose

principal place of business adiès is 2000 Corporate Drive, Canonsburg,

Pennsylvania 153 17 hereinafter rerred to a.s the’LICENSEE.”

WHEREAS, LIGENSOR is the owner of that certain parcel of land

containing approximately 16.075 acrs, Identified as Mililani Mauka District

Park and designated as Tax Mapy (1) 9-5-049: 020, and more particularly

described in Exhibit A attached hereto and made a part hereof, hereinafter

referred to as the “Property”;

WHEREAS, the LICENSEE desires to license and use that certain portion

of the Property described and shown in Exhibit B attached hereto and made a

part hereof, with an area of approximately four hundred (400) square feet,

and referred to hereinafter as the “Licensed Area,” to operate, maintain,

repair, remove, and/or replace a wireless telecommunications facility
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consisting of: equipment shelters, communications tower, antennas,

emergency generators, all necessary appurtenances to support such

equipment and utility wires, poles, conduits, pipes and cable line over, under

and across said licensed area (collectively referred to as the “Antenna

Facility”) together with access and utility easements;

WHEREAS, the LICENSOR agrees to grant to •t.ICENSEE, a non-exclusive

revocable license to construct, install, operate, maintain, repair, remove,

and/or replace the Antenna Facility, under and acróSs the Licensed Area

described in Exhibit 6, subject to the terms and cond1tioñsereinafter set

forth;

WHEREAS, LICENSEE acknpwledqës that the issuance of this License is

subject to the apprva1 of the Honolulu Lty Council;

WHEREAS, LIç,ENSEE understands that this License is revocable at the

will of th LrcE-NSOR, a provi.d below, and that the construction of

improvrnents on t.b’.Licensd Area, the placement of equipment on the

Licensed Aiéa, and/or other expditure of funds in reliance of LICENSOR’s

approval of this License ist LICENSEE’s own risk;

WHEREAS, LICENSEE agrees that no additional equipment, towers,

sheds, cables or other improvements or equipment (including replacement

equipment, towers, sheds, cables or other improvements or equipment) shall

be constructed, installed or placed onto the Licensed Area, without the express

written consent of the LICENSOR, such consent not to be unreasonably
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withheld, conditioned or delayed, except in the event of an emergency. In

the event LICENSOR fails to execute and return such consent or approval to

LICENSEE within lofty-five (45) clays from the date of the written request,

then LICENSOR’s consent or approval shall be deemed approved; and

WHEREAS, the LICENSEE acknowledges that this License shall not in

any way be construed to include the grantlrg of any ownership rights or
l (

interest in the Licensed Area and/or the ProØerty,

NOW, THEREFORE, in consideratior( of the cover’hts of the LICENSEE,

as hereinafter contained, the LICENSORd2es heiey permit th LICENSEE to

use the Licensed Area, and the LICENSEoes hereby covenant with the

LICENSOR as follows

1 License Feë

(a) The LICENSEE shall, for long as this Agreement remains in

effect, pay to the UCENOR e license fee (“License Fee”)

(b) stated herein fcir the use of the Licensed Area. The license fee for

this license will be payable by the LICENSEE to the LICENSOR,

without notice or demand, monthly, payable in advance, by or

before the first day of each month,

(b) The Initial License Fee payment shall be an annual lee of

$12,000.Q0, which may be paid in monthLy installments. The first installment

shall be due within thirty (30) days of the Commencement Date as identified

below.
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Cc) The license fee for each subsequent year (“New Annual License

Fee”) shall be calculated annually, to the beginning of the next annual

period, by applying 4°Jo to the fee for the current year (“Current License

Fee”), as follows:

Current % MI’ New Annual
Year License Fee Increase Increase License Fee

1 $ 12,000.00 0.04 $ 48.OQ. $ 12,480.00

2 $ 12,480.00 0.04 $ 49.2O $ 12,979.20

3 $ 12,979.20 0.04 :•$ 519.17 $ 13498.37

4 $ 13,498.37 0.0Z’ $ 539.93 $ 14,38.30

5 $ 14,038.30 0.04 $ 561.53 $ 14,599.83

(d) The acceptance 6 eense fepy the LICENSOR shall not be
i4

deemed to be a waiver by the LIçErIR.of aniach by the LICENSEE of

any covenant or concfIn’contain&1 intWAgreement

2. Late Pätment irqes. Every installment of the license fee and
.

every other payment due einder fromLICENSEE to LICENSOR which shall

not be •pid within thirty (3OTd,ays after the same shall have become due shall

bear interest from the däe that the same became due and payable until paid,

whether or not demand be made therefore, at the rate of 10 percent (10.O%)
rt.

per year.
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3. License Fee Payment Remit to Address.

City and County of Honolulu
Department of Budget and Fiscal Services
Division of Purchasing
530 S. King Street, Rm 115
Honolulu, Hawafl 96813
Reference: Mililani Mauka Distrit Park

4. Non-waiver of rights. Acceptance4:any late payment or charge

by LICENSOR shall in no event constitute a1vef LICENSEE’s default with

respect to such overdue amount, nor prevent LICENSOIfom exercising any

of the other rights and remedies granted hereunder.

5. License Period andJRenewal Terms
4.

(a) This License has an iñl lém Qf five (5) years beginning the. first

day of the first fu, mMth foIloWr fuJi.ec.ution of this Agreement (the

“Commencement Yate”). , . ‘.

( .Jnew Te iërie is hereby granted options for four

additói! five (5) yèattermsy, not to etceed a total license period of twenty-
4

five (25) “eár.

(I) LICENSEE’May exercise its option to extend by providing a

notice to LICENSOnIéss than twelve (12) months before the end of the

expiring five year term. Notice shall be sent to the address listed in Paragraph

3.

(ii) LICENSOR retains its right to terminate or revoke this License

as provided herein, notwithstanding Licensee’s exercise of any option.
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Such notice shall only be effective if delivered at a time when the

LICENSEE is not in Default hereunder. Within thirty (30) days following its

receipt of LICENSEE’S notice of its desire to exercise the Renewal Option,

given at the time and in the manner provided above, LICENSOR shall prepare

and transmit to Tenant an appropriate amendment to this Agreement

extending the Term for each Renewal Terrn specifying the proposed

Annual Fee for such extension.

6 TermInation At-Will This4greement may b terminated at any

time by the mutual written agreemeç of the parties hereto, or by the

LICENSOR at its sole and abo1ute discretion nd without cause, upon giving

twenty-four (24) months writti notice Qf termin.ation to the LICENSEE by

hand-delivery or cettifi’d or reglstered i9rst-class mail, postage prepaid,

return receipt requ’ested. Any termination shall not relieve the LICENSEE of

its obligations to indemni, def and/or hold harmless the LICENSOR,

pursuant to Paragraphs 24: Ln1emnity and 26: Hazardous Materials, herein

with respect to any such é’iaitns, demands, liabilities, suits, actions,

judgments, costs and expenses for loss, injury, death or damage arising prior

to such termination or cancellation of all or any portion(s) of this Agreement.

7. Assumption of Risk Regarding Construction of Improvements.

LICENSEE understands and agrees that because this Agreement may be

terminated, and the rights granted herein may be terminated at any time by

LICENSOR pursuant to Paragraph 6, any construction of improvements on the
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Licensed Area, any placement of equipment on the Licensed Area, and/or any

expenditures of funds by the LICENSEE in reliance upon this Agreement are

done at LICENSEE’s own risk. The construction of improvements, placement

of equipment on the Licensed Area, or expenditure of funds by LICENSEE shall

not be construed or interpreted to provide or confer LICENSEE with any

greater rights than a license to use the Licensed Area as provided in this

Agreement.

8 ooptlon in ExecutIoQf Documents Epch party agrees to

cooperate with the other in executing àry documents necessary to protect its

rights of use of the Licensed Area

9 Easement and Setbacks’

(a) This Licsis subject to all prioreasements, setbacks and rights-

of-way granted tocbnstruct, install, ojrate, maintain, repair and/or replace

lines and ot rtranrrsion fqlities ad appurtenances for electricity,

telephone, water, sers, &inage and any other services and utilities over,

across and/br under the Licensed Area LICENSOR further accepts and

reserves the iigt to grant such additional easements and rights-of-way

outside of the Licerise&Area as from time to time appear to LICENSOR to be

necessary or expedient for the economic development of the Property and/or

other property owned or controlled by LICENSOR.

(b) LICENSOR grants and conveys to LICENSEE and its licensees and

invitees the nonexciusive right of ingress, egress and regress for pedestrian
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traffic over and across the Property, from the nearest public right-of-way to

the Licensed Area, together with the right to install, replace and maintain

utility wires, poles, cables, conduits and pipes as more fully shown on Exhibit

B. Vehicular traffic will only be allowed within designated parking areas.

LICENSOR may require LICENSEE to enter into a separate utility easement

agreement related to the utility rights granted i-ein as may be reasonably

requested by LICENSOR.

10. Legal Compliance. UCENSEE will comply, at its own expense, with

all laws and ordinances and governmental rules and regul Is applicable to

the Licensed Area, includIng withjt limitation, all laws related tolhe handling,

disposal, and storage of haza1dous 1terials Jf a law, ordinance, or

governmental ruIoi gitlation shall re4{re LIçENSOR to incur an expense

as a result of LICEIkSEE’s use of the Liensed Area and/or Antenna Facility,

LICENSELaiI reimburs !j JR for’.jMch expense upon written demand

by LICENSOR acconanied by suppbAing documentation evidencing the

expense

11. Limitation of Rihts Conferred by This Agreement. Any rights

granted by this Agrèéènt shall not be intended or used to assert any

ownership rights. Further, this Agreement shall not transfer or be construed

to transfer or confer any permanent or temporary ownership interest in land,

and shall not convey ownership of land rights. LICENSEE affirmatively waives
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its right to assert claim(s) to ownership rights in the Licensed Area or the

Property.

12. Use, Care, and Safety of the Sublect ProDertv. The LICENSEE

shall use the Licensed Area to construct, install, operate, maintain, repair,

remove, and/or replace the Antenna Facility in the area shown on Exhibit B.

liCENSEE shall lay and maintain its cable lin.1f any, in a manner as will

not materially interfere at any time, except.dUrinhe period of construction,

repair, or removal of the same, with thefe use of the’surface of the Property

by the LICENSOR; provided, however, tbat after th,e originalq.pstruction, any

subsequent repair work, or an rmoval óliS Antenna Facilitj or portions

thereof, has been completed, 3the surface of tile ground disturbed by the

LICENSEE in the exercise•of the ricjhts grand,lLe.reby shall be restored to the

condition that existed immediately prior to commencement of construction,

less ordinary wear and téàr hdcasuaft’ loss, and in a manner reasonably

satisfactory to the Directorf the Department of Parks & Recreation of the

City and County of Honolulu, or said Director’s duly authorized representative.

LICENSEE agrees that all structures, improvements, facilities, and equipment

placed on the Licensed Area shall be constructed in accordance with applicable

zoning approvals and permits. LICENSEE’s use shall not otherwise materially

interfere with use of the Property by the LICENSOR or the public.

13. Security/Loss. LICENSEE shall maintain the Licensed Area and

Antenna Facility in as secure a manner as possible. LICENSOR shall not be
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responsible for any and all loss or damage of the LICENSEE’s

Telecommunications Facilities, including LICENSEE’s equipment or antennas

due to, among other things, fire, flood, acts of God, theft, or vandalism, except

to the extent caused by the willful misconduct or negligence of LICENSOR.

14. Operating Frequencies. The LICENSEE shall operate the Antenna

Facility in accordance with Federal Communica,.tWS Commission regulations.

15. Permits. Llcenses etc. ,,

(a) Prior to the commencemerit’of any construction and Installation

work, LICENSEE must obtain a Right-of-entry permit from the.. Department of

Parks and Recreation;

(b) Prior to the commècemeit.. of any construction and installation

work, LICENSEE shI1 1e respdnlble to btain ny and all necessary

approvals, permits1semepts, licen, or rights of way that may be required

by any construction, maintenance, and

operatof the Antenna LCIIItY on tile Licensed Area, Including but not

limited tS pplicable prov(5’ from the Department of Information

Technology, t ..Departdeht of Parks and Recreation, the Department of

Planning and Permitj; the Department of Land and Natural Resources of

the State of Hawaii, and the Federal Aviation Administration.

(c) The LICENSEE shall provide to the LICENSOR a copy of all permits,

easements, licenses, or rights of way required of the LICENSEE for its

operation, If requested by LICENSOk. Additionally, the LICENSEE shall
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maintain a copy of its Federal Communications Commission License, or other

Government authorization, if required, authorizing the LICENSEE’s operation

at the Licensed Area or Antenna Facility. The LICENSEE shall post any signs

on or near the LICENSEE’s Antenna Facility as required by law.

16. CapItal Asset Conditions. Licensee is required to expend the sum

of $25,000 or more for capital assets, or for tberenovation, maintenance or

repairs of any capital asset for the term ofthis agreement. This includes

money spent on the Installation of furniture or fixtures, as well as money spent

on the construction of improvements.

17. Cost. LICENSEE ha1l be solely responsible for all costs and

expenses incurred in connectioñ.with the Licensed Area, improvements on the

Licensed Area, and. the4enna $litY Including, but not limited to, the

design, engineering, cons ?tion, planting, installation, maintenance, use,

repair, rpov.aI, rer ht:’ reconstruction and upkeep of said

improvements and Antenna Facility, on, within or under the Licensed Area.

18’Maintenance. The LCENSEE shall, at its sole cost and expense,

keep the Licensed Area ad the Antenna Facility in a safe, clean, and orderly

condition, including, but ot limited to, making all necessary repairs to the

Antenna Facilities, and shalt not make, permit, or suffer, any waste, nuisance,

or unlawful use of the Licensed Area. LICENSEE expressly covenants to

maintain proper safeguards upon said Licensed Area for the protection and

welfare of the public and pedestrians.
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19. Improvements. The improvements constructed by LICENSEE on

the Licensed Area, including aW walls, fences, tower, equipment shed, and

other structures, if any, shall remain the property of the LICENSEE; and the

LICENSEE shall, upon termination of this Agreement, remove such

improvements from the Licensed Area; provided, however, that in the event

the LICENSEE shall fall to remove such improvements within thirty (30) days

after written notice to remove, the LICEN5dR may elect to remove the same

and charge the cost of removal to the5NSEE

20 Repair LICENSEE shall IOt dama underrrine or otherwise

destroy any portion of the LIc4SOR’s propty, including, without limitation,

any facilities or improvements situatdçiJacent to r near the Licensed Area

‘4and/or the Propert r4any equiprnenrpurteñances relating thereto,

including, but not’1rnited to.sidewaIls,:’storm drains, drainage systems, and

underground utility sytrç LIC.ENEEhall, at its sole cost and expense,

repair, restore and reconstruct that pOrtion of the LICENSOR’s property so

damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment and appurtenances.

21. No Obstruction. The LICENSOR shall not at any time during the

term of this Agreement construct or place any building or other improvement

of any kind within the Licensed Area unless LICENSEE provides written

consent; provided, however, that this provision shall not prohibit the

LICENSOR from making such uses of the Property outside of the Licensed Area
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as do not unreasonably interfere with the exercise by the LICENSEE of the

rights herein granted, or accepting on the LICENSEE’s Antenna Facility,

antennas of any other applicant for other uses. The LICENSEE shall determine

the reasonableness of any interference, if any, as set forth in this provision.

LICENSOR may from time-to-time grant similar licenses to other applicants

whose use will not violate the foregoing. OniyJjon seventy-two (72) hours

pnor notice to LICENSEE and accompanied by LICENSEE’s representative shall

LICENSOR and LICENSOR’s agents enter the Licensed Aa unless in the event

of an emergency where LICENSOR cannot reasonably cmply with the

foregoing notice requlremetit, In the event of such emergency access,
‘.

LICENSOR shall, within fortyjht (48) hours of such access, inform

LICENSEE of (I) thedate and time’en1,*ency access and (Ii) the nature of

the event requinngergehiy acces

22,

(a) LICENE may sublicens& use of the Licensed Area upon

LICENSOR’s pproval, such a,proval not to be unreasonably withheld,

conditioned or dlayed,

(b) LICEN must submit an application to the LICENSOR for

approval;

(c) In addition to the License Fee set forth in provision 1(b), LICENSEE

shall pay to the LICENSOR a minimum of $900 per month for each approved

co-locator, if no additional ground space is required;
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(d) Should co-locators require additional ground space, UCENSEE

shall pay to the LICENSOR the amount per month specified in Revised

Ordinances of Honolulu §38-12.3 attributable to the additional aggregate

footprint used or required to support the co-locator.

(e) UCENSEE may charge the co-locators reasonable charges for use

of the UCENSEE’s Antenna Facility and other mWovements on the Licensed

Area which are used by the co-locators.

23 Reservation of Rights Except as otheiwise stated herein,

LICENSOR reserves unto Itself the full use and enjoyment ofte Property and

to grant to others rights and priyileges for any and all purposes affecting the

Property, all without charge the consent of the LICENSEE,

provided that such te by the LICENP /or third parties does not

materially interfere with the UCENSEE’ rights to use the Licensed Area under

this Agrement LICENSEsha1t J<e such steps necessary to ensure that its
I

exercise of the right and pjjjeges granted hereunder does not cause any

material irterference with the L NSOR’s operations in or near the Property

I
24 Indemnity T4e LICENSEE agrees to indemnify, defend and hold

harmless the LICENOR, its elected & appointed officials, directors,

employees, volunteers, agents, or any person(s) acting for and on its behalf,

from and against any and all claims, demands, liabilities, suits, actions,

judgments, costs and expenses for loss, injury, death or damage, including

without limitation, any or all loss or damage to the Licensed Area, Antenna
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Facility and property of the LICENSOR or others, and injury or death to

employees of UCENSEE or its contractors, when such loss, damage, injury or

death arises as a result of the construction, maintenance, operation or

removal of said Antenna Facility, or when such loss, damage, injury or death

directly or indirectly arises or results from the exercise or enjoyment of the

rights and privileges granted hereunder by thç LCENSOR, including but not

limited to loss, damage, injury or death sus1ned sa result of RF Exposure,

provided, however, that such indemnificàon shall not aply to loss, damage,

injury or death resulting from the neglice or intentional acts or omissions

of the LICENSOR, its elected pd appointed boff1fis, agents or employees

25 Insurance Licenseesh&l obtain ardraintain in full force and

effect for the duration of this Agreement, theoiin types of insurance or

applicable umbrella insurance with minimum limits as outlined below

• Commerciaj, $eeral Liablity insurance written on an
“occurrence” form co’erin,g claims arising out of Lessee’s
premises, operations or independent contractors resulting from
bodily injury & property damage, products & completed
operations, and personal & advertising injury liability with
minimum limits of:

General Aggregate $2,000,000

Prod ucts/Compteted Operations Aggregate $2,000,000

Personal/Advertising Injury $1,000,000

Each Occurrence $1,000,000

• Automobile Liability insurance, including coverage for all owned,
hired and non-owned autos with minimum limits of $1,000,000
combined single limit bodily injury and property damage.

• Workers Compensation insurance as required by statute, and

15



Employer’s Liability coverage with minimum limits of:
Bodily Injury — Each Accident $1,000,000

Disease — Policy Limit $1,000,000

Disease — Each Employee $1,000,000

The insurance policies shall name the City and County of Honolulu as an

additional insured, with the exception of the w9Jrs’ compensation policy.

Lessee shall furnish copies of the required certificate of Insurance to the

Lessor. Lessee will provide the Lessor with thirty (30days prior written notice

of cancellation.

The Licensee hereby wajves, on behalf of Licensor and on behalf of any

insurance carrier of Lessee, ary clau, or other right which the Licensee might

otherwise have against the Licensor arig out of loss or damage, including

consequential loss or damage, to any prcperty of Licensee Because Licensee’s

employees work in ftid arodnçi Licenso’s premises and Licensee accepts the

conditjoi’öf tIese prenirs as is, 1ensee further agrees to require its

workers cmpensatiocameo waive its right of subrogation against the
I

Licensor.

Licensor doe2 not in any way represent that the insurance coverage or

the limits of insurance’ hereinafter specified are sufficient or adequate to

protect Licensee’s or Licensor’s interests or liabilities and Licensee’s liability

under the terms of this Agreement shall not be limited to the minimum limits

as required to be carried by the Licensee herein.
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26. Hazardous Materials.

(a) Pre-Approval. The LICENSEE shall not cause or permit the

escape, disposal, discharge or release of any hazardous materials except as

permitted by law. The LICENSEE shall not allow the storage or use of such

materials in any manner not sanctioned by law or by the highest standards

prevailing in the industry for the storage and such materials, nor allow

to be brought onto and/or into the Property and/r Licensed Area any such

materials except to use in the ordinary course of the LICENSEE’s business As

used in this paragraph, the “presence, escape, disposal, discJrge or release

of hazardous materials” includesut is not limited to oil, fuel and PCB spillage

or leakage, improper waste oil disposal and pollution of any water attributable

to the LICENSEE’s (-1operations and activities on or connected with the

Property and/or Licensed Ara or (2) ue and occupancy of the Licensed Area

(b) l EEbst Knowjd9e and Belief If any lender of LICENSEE

or goernmentaI a1shII ever require testing to ascertain whether or not

the LICENSEE has cad or peftnitted the escape, disposal, discharge or

release of hazrdous mqials, then the LICENSEE shall be responsible for

the reasonable co9.ireof. In addition, the LICENSEE shall execute

affidavits, representations and the like at the LICENSOR’s written request

concerning the LICENSEE’s best knowledge and belief regarding the presence

of hazardous materials on, within or under the Property and/or the escape,

disposal, discharge or release of hazardous materials therefrom.
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(c) LICENSEE’s Indemnification. The LICENSEE agrees to indemnify,

defend, and hold harmless the LICENSOR from any claims, demands, suits,

actions, judgments, liabilities, losses, damages, costs and expenses arising

out of, connected with or related to (1) the presence, escape, disposal,

discharge or release of hazardous materials, on, within, under or from the

Licensed Area occurring while the UCENSEE is ii,possession of the Licensed

Area if caused by the LICENSEE or personsaJn dider the LICENSEE or (2)

the LICENSEE’s performance of its oligations under subparagraph 25 e

below These covenants shall survive he expiration or earlf& termination of

this Agreement

(d) Hazardous Materials the purpose of this Agreement,

‘hazardous materiä,1s”L-shall mean aiy pQllutan$oxic substance, hazardous

waste, hazardous materiaI,:.hazardous substance, or oil as defined in or

pursuant to the Resource Conservation arid Recovery Act, the Comprehensive

Environmental Response, Compensation and Liability Act, and the Federal

Clean Water Act, all as amended, or any other federal, state, or local

environmental laws, regulations, or ordinances, whether existing as of the

date hereof, previously enforced or subsequently enacted.

(e) LICENSEE’s Clean-Up Obligation. After receiving written demand

from the LICENSOR, the LICENSEE shall, at the LICENSEE’s sole cost and

expense, clean-up and decontaminate the Property and remove all hazardous

materials therefrom caused by LICENSEE or persons acting under LICENSEE,
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including, without limitation, clean-up of surface and ground waters and

making the soil free and clear of all such contaminants and hazardous

material. The provisions of this paragraph shall remain In full force and effect

notwithstanding the termination of this Agreement.

(f) Protection of Waters. The LICENSEE hall maintain and employ

debris, pollution and contamination controasures, safeguards and

techniques to prevent debris, pollution o4ontärftination to ocean waters,

streams or waterways resulting from the activities o operations of the

LICENSEE and the LICENSEE’s invitees and agents, on, wit,cver, through,

across, under or connectedwith the Property and shall take immediate

corrective action in the evet. of :$u1 pollution or contamination to

immediately remove the cause of such pbIlu1iØ,pr contamination and shall

immediately clean he Propthty and affected areas and surrounding waters of

such poth.tntotari aiidçtore the areas affected by such pollution

or contrnination, tthENSEE’s own cost and expense

27. Failure to Take Corrive Measures. Should the LICENSEE fail to

commence suchrrectrvmeasures within thirty (30) days from the date

LICENSOR provides Witn notice to LICENSEE, the LICENSOR may then take

such reasonable corrective measures as the LICENSOR deems necessary by

using LICENSOR labor, materials and equipment or by hiring an independent

contractor to perform such labor and obtain or supply the necessary materials

and equipment. The LICENSEE shall reimburse the LICENSOR for the
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reasonable costs of said corrective work upon demand therefor by the

LICENSOR.

28. Default. If the LICENSEE defaults on or otherwise fails to comply

with this Agreement, the LICENSOR shall issue a written notice of default to

the LICENSEE by hand-delivery or certified or çegistered first-class mail,

postage prepaid, return receipt requested. ëauIts noted in the written

notice must be cured by the LICENSEE withTifteeo (15) days for a monetary

S
default and within thirty (30) days for a non-monetary default The LICENSEE

shall have such extended periods as may be required beyondhe thirty (30)

day cure period to cure any nan-monetary default if the nature of the cure is

such that it reasonably requiresnore than thirty (30) days to cure, and the

LICENSEE commences he cure within t14 thirty (30) day period and

thereafter cont1ndQusly and diligently pursues the cure to completion If all
I .2W

defaults are not cured Wjn the pplicble time period, this Agreement, or

portion thereof, may be terminated by the LICENSOR in accordance with

Paragraph 32: Termination,

29. Assimption of Risks. LICENSEE has inspected the Licensed Area

and knows the conditions thereof, accepts the condition of the Licensed Area

“as is/’ fully assumes the risk that adverse physical conditions may not have

been revealed by its investigation, and assumes all risks incident to the use

of the Licensed Area.

20



30. Waiver of Claims. That the LICENSEE hereby waives any claim

against the LICENSOR because of damage to its improvements arising out of

the use of the Property by the public or by the LICENSOR, its officers,

employees or agents of either or both of them, or from any other cause

whatsoever except damages due to the negLigence or intentional misconduct

of LICENSOR, its officers, employees or agent4cept to the extent caused

by the willful misconduct or negligence of L€ENS®R

31 fjon-transferability Qf Arientand Licer4ed Area Except for

co-locations pursuant to Paragraph 22, ttis Llceç, the Liceised Area or any

rights granted herein shall not t sold, as1gn’ed, conveyed, mortgaged or

otherwise transferred or dispo ofdirectIy orb”>’ operation of law without

LICENSOR’s consent, such consent not tq pe unreasonably withheld,

conditioned or delayed, except that LICENSEE may assign this License without

the LJCENSOR’s conseto any o UCENSjEE’s parent, subsidiary, or affiliated

entities or pursuant to the sale of all or substantially all of the assets or stock

of LICENSEE or pursuant to the sá’le of all or substantially all of the assets or

operations of the division of LICENSEE that is operating the Antenna Facility

pursuant to this License.

32. Termination/Surrender of Subject Proøerty. Upon termination of

this Agreement, the LICENSEE shall peaceably surrender and deliver up

possession of the Licensed Area in good order and condition, less ordinary

wear and tear and casualty loss, to LICENSOR. LICENSEE shall remove the
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Antenna Facility and other appurtenant equipment and restore the surface of

the Licensed Area to its original condition that existed as of the

commencement of construction less ordinary wear and tear and casualty loss.

33. Interpretation of A9reement/Disputes. In case of any doubt as to

the interpretation of any term or provision herein, the interpretation given and

made by the Director, Department of Budget a13cal Services, shall govern

and controL the LICENSOR’s interpretation7fn act1ition, said Director shall

have the sole power to decide and resolve matters on be1f of the LICENSOR

which may come up in the future which are not covered byIis Agreement

LICENSEE shall have the rigt to exercise all remedies available by law if

LICENSEE does not agree with the Director’s decision

34 Complete SeverabHity_ This Agreement

constitutes the eni1 Agree,nent and uic1erstanding between the parties, and

supersoffers, notiatbns an%ther agreements concerning the

subjectiatter contained heln. Any amendments to this Agreement must

be in writing and execufeby both parties If any provision of this Agreement

is invalid or unenforceabIwith respect to any party, the remainder of this

Agreement or the af4tion of such provision to persons other than those as

to whom it is held Invalid or unenforceable, shall not be affected and each

provision of this Agreement shall be valid and enforceable to the fullest extent

permitted by law.

22



35. Sexual Harassment Policy. The LICENSEE shalt have and enforce

a policy prohibiting sexual harassment. The LICENSEE’s sexual harassment

policy must set forth the same or greater protection than those contained or

required by City Ordinance No. 93-84. City Ordinance No. 93-84 is on file and

available for viewing in the Purchasing Division, or if a copy is needed, the

LICENSEE may pick up the ordinance from the O$Ce of the City Clerk, Room

203, City Hall, 530 S. King Street, HonolulHawiJ6813.

36. Governing Law. The provisions of thI9reement shall be

interpreted in accordance with the law of the State of Hawaii as that law is

construed and amended frorie. to time. -

37 Headings The titles of headings of sections, subsections, and

paragraphs are intndec for con’ienienó&of ference and shall not be

considered as having any bóring on their interpretation

38 Constructioh All or use’cI’ ri the singular shall extend to and
.( ,‘

include the plural. All word:ued in the plural shall extend to and include the

singular. All words used in any g,der shall extend to and include all genders.

39. Attorneys’ Fees. Should an action be instituted by either of the

parties hereto in any court of law or equity pertaining to the enforcement of

any of the provisions of this Agreement, the prevailing party in any final or

non-appealable decision on the merits shall be entitled to recover, in addition

to any judgment or decree rendered therein, all court costs and reasonable

attorneys’ fees as determined by a court of competent jurisdiction.
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40. No Party Deemed Drafter. The parties agree that neither party

shall be deemed to be the drafter of this Agreement and that In the event this

Agreement is ever construed by a court of law, such court shall not construe

this Agreement or any provision hereof against either party as the drafter of

the Agreement, LICENSOR and LICENSEE acknowledging that both parties

have contributed substantially and materiauy4o the preparation of this

Agreement

41. Compliance with Laws. J,ENSEE shall, at all times durIng the

entirety of this Agreement, compi 1h aIiapplicable1ws, statutes,

ordinances, and regulations whber State, County or Federal, which are now

or hereafter may be in effect, including but not limited to, the laws applicable

to the use of thetTens Area atd the securing of any and all necessary

governmental apprs..als and 5erm its for the use of the Licensed Area and the

Property

42. Authority of E’utors, The persons who have executed this

Agreement represent and warrant that they are duly authorized to execute

this Agreement in their individual or representative capacity as indicated.

43. Counterparts. This Agreement may be executed in any number

of counterpart copies, each of which shall be deemed an original, but all of

which shall constitute a single instrument.

44. Miscellaneous.
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(a) Utilities. LICENSEE will pay for all utilities used by it at the

Antenna Facilities.

[Execution Page Follows]
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IN WITNESS WHEREOF, the parties hereto have hereunto set their

hands on the day and year first above written.

CITY AND COUNTY OF HONOLULU

APPROVED AS TO

ANDREW T. KAWANO, DIRECTOR
DEPARTMENT OF BUDGEPAND FISCAL

LICENSOR

NEW CINGULAR WIRELESS PCS, LLC,
a Delaware limited liability company

company
By.: CCATT LLC,
a;Delaware limited liability
Its’ Aftorney In Fact

I- .a

SERVICES

LAURA H. THIELEN, DIRECTOR
DEPARTMENT OF PARKS & RECREATION

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel

LICENSEE

CONTENTS
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EXHIBIT A

LEGAL DESCRIPTION
(MILILANI MAUKA PARK)

That certain parcel of land situated at Waiplo, Ewa, Qahu, State of Hawaii,
more particularly described as Lot 13365; area 16.075 acres, as shown on
Map 825, filed in the office of the Assistant Registrar of the Land Court of the
State of Hawaii with Land Court Application No. 1000 of John II Estate,
Limited, and being a portion of the lands describedin Transfer Certificate of
Title No 468715 issued to Castle and Cooke Hawaii, Inc

Parcel ID 95049020

THIS BEING the same property conveyed to the City and County of Honolulu
by Castle & Cooke Homes Hawaii, In by Deed with Reservations and
Covenants dated September 14, 2001 nd recored Octobé 2003 as
Instrument Number 3011028 i Honolulu Count -IawaIi

Property Commonly Known As’ Mililani Mauk&Distnct Park, 95-1069
Ukuwal Street Mililani, HI 96789

?
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EXHIBIT B



CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII

CERTIFICATE

RESOLUTION 23-104, CD1

Introduced: 05/1 9/23 By: TOMMY WATERS - BY REQUEST Committee: BUDGET (BUD)

APPROVING A COMMUNICATION SITE LICENSE AGREEMENT TO NEW CINGULAR WIRELESS PCS, LLC FOR ITS
Title: EXISTING TELECOMMUNICATIONS FACILITY WITHIN THE MILILANI MAUKA DISTRICT PARK, MILILANI, OAHU,

HAWAII, TMK: 9-5-049:020.

Voting Legend: * = Aye w/Reservations

05/19/23 INTRO Introduced.

06/20/23 BUD Reported out for adoption as amended in CD1 form.

CR-168

5 AYES: CORDERO, KIA’AINA, SAY, TULBA, WEYER

07/1 2/23 CCL Committee report and Resolution as amended were adopted.

8 AYES: CORDERO, DOS SANTOS-TAM, KIA’AINA, OKIMOTO, SAY, TULBA,
WATERS, WEYER

1 ABSENT: TUPOLA

I hereby certify that the above is a true record of action by the Council of the City and County of Honolulu on this
RESOLUTION.

/1

_____

EN T HASHI, CITY CLERK TOMMY WATERS, CHAIR AND PRESIDING OFFICER


