REPORT OF THE COMMITTEE ON
BUDGET

Voting Members:
Radiant Cordero, Chair; Matt Weyer, Vice-Chair;
Esther Kia‘dina, Calvin K.Y. Say, Augie Tulba

Committee Meeting Held
June 20, 2023

Honorable Tommy Waters
Chair, City Council
City and County of Honolulu

Mr. Chair:
Your Committee on Budget, which considered Resolution 23-104 entitled:

"RESOLUTION APPROVING A COMMUNICATION SITE LICENSE
AGREEMENT TO NEW CINGULAR WIRELESS PCS, LLC FOR ITS EXISTING
TELECOMMUNICATION FACILITY WITHIN THE MILILANI MAUKA DISTRICT
PARK, MILILANI, OAHU, HAWAII, TMK: 9-5-049:020,"

introduced on May 19, 2023 (transmitted by Departmental Communication 330, dated
May 17, 2023, from the Department of Budget and Fiscal Services ("BFS")), reports as
follows:

The purpose of the resolution is to approve a communication site license
agreement to New Cingular Wireless PCS, LLC for its existing telecommunication facility
within a portion of Mililani Mauka District Park, located at 95-1069 Ukuwai Street, Mililani,
Oahu, Hawaii, 96789, identified as TMK: 9-5-049:020.

The BFS Director testified in support of the resolution.

Your Committee considered and approved a proposed hand-carried CD1 version
(0CS2023-0589/6/19/2023 3:02 PM), that makes the following amendments:

A. Amends the title of the resolution to "APPROVING A COMMUNICATION SITE
LICENSE AGREEMENT TO NEW CINGULAR WIRELESS PCS, LLC FOR ITS
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EXISTING TELECOMMUNICATIONS FACILITY WITHIN THE MILILANI MAUKA
DISTRICT PARK, MILILANI, OAHU, HAWAII, TAX MAP KEY 9-5-049:020."

B. Amends the sixth WHEREAS clause to clarify that the Department of Information
Technology, rather than the Department of Budget and Fiscal Services, has
determined the feasibility of the license rental fee and references Departmental
Communication 407 (2023) dated June 15, 2023.

C. Makes miscellaneous technical and nonsubstantive amendments.
Your Committee on Budget is in accord with the intent and purpose of
Resolution 23-104, as amended herein, and recommends its adoption in the form attached

hereto as Resolution 23-104, CD1. (Ayes: Cordero, Kia‘aina, Say, Tulba, Weyer — 5;
Noes: None.)

Respectfully submitted,

Cbmnittee Chdlir
/

r

CITY COUNCIL

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII

JUL 12 2023

ADOPTED ON COMMITTEE REPORTNO. 168
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:C“n CITY COUNCIL

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWA'| No. 23-104, CD1

RESOLUTION

APPROVING A COMMUNICATION SITE LICENSE AGREEMENT TO NEW
CINGULAR WIRELESS PCS, LLC FOR ITS EXISTING TELECOMMUNICATIONS
FACILITY WITHIN THE MILILANI MAUKA DISTRICT PARK, MILILANI, OAHU,
HAWAII, TAX MAP KEY 9-5-049:020.

WHEREAS, the licensing of City and County of Honolulu ("City") property for
telecommunications facilities is governed by Chapter 38, Article 12, Revised Ordinances
of Honolulu 2021 ("ROH"); and

WHEREAS, New Cingular Wireless PCS, LLC ("New Cingular"), a Delaware
limited liability company, was certified by the State of Hawai‘i ("State") Department of
Commerce and Consumer Affairs to transact business in the State as a limited liability
company in 1999; and

WHEREAS, New Cingular desires to continue the operation of its
telecommunications facilities within a portion of the City-owned Mililani Mauka District
Park, located at 95-1069 Ukuwai Street, Mililani, Hawai‘i, 96789, identified as Tax Map
Key 9-5-049:020 ("Property"); and

WHEREAS, the Director of Budget and Fiscal Services recommends that the City
enter into a license agreement with New Cingular to allow continued operation of its
Type Il telecommunications facilities within the Property; and

WHEREAS, unless otherwise authorized by the City Council, monthly
telecommunications license fees to be charged by the City are as set forth in ROH § 38-
12.3; and

WHEREAS, as set forth in Departmental Communication 407 (2023), dated June
15, 2023, the Department of Information Technology has determined that the monthly
telecommunications rental fee table, as outlined in ROH § 38-12.3, is not feasible or
equitable; and

WHEREAS, the recommended use fee for New Cingular is One Thousand
Dollars ($1,000.00) per month, or Twelve Thousand Dollars ($12,000.00) per year, to be
increased by four percent each year, compounded annually, for the duration of the
agreement; and

WHEREAS, the agreement with New Cingular shall be for a term of five years,
with the option to extend for four additional five-year periods, not exceeding a total of 25
years and shall be subject to the additional terms and conditions set forth in the
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CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAT No. _23-104, CD1

RESOLUTION

proposed agreement, which is attached hereto as Exhibit A and by reference is
incorporated herein; and

WHEREAS, in order to permit New Cingular to enter into an agreement for more
than five years, New Cingular is required to expend more than $25,000 for capital
assets or for the renovation or maintenance of any capital asset for the term of the
agreement, as outlined in ROH § 38-4.1(1); and

WHEREAS, the Department of Parks and Recreation, which has jurisdictional
control of the Property, has no objection to the license agreement: now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that the
Council consents to and approves the proposed license agreement attached hereto as
Exhibit A and by reference made a part of this resolution; and

BE IT FURTHER RESOLVED that the Director of Budget and Fiscal Services
and/or official designee is hereby authorized to:

1. Execute a license agreement with New Cingular Wireless PCS, LLC in
substantially the same form as the proposed agreement attached hereto
as Exhibit A; and

2. Execute any incidental or related agreements and documents in
furtherance of the above agreement, so long as such agreements and
documents do not incur additional obligations on the part of the City; and

BE IT FURTHER RESOLVED that the Council approves of the deposit of all fees
received under the license agreement into the City's general fund; and

0CS2023-0589/6/19/2023 3:02 PM 2



CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAI'I No. _23-104, CD1

RESOLUTION

BE IT FINALLY RESOLVED that copies of this resolution be transmitted to the
Director of Budget and Fiscal Services, the Director of Parks and Recreation, and the
Director of Information Technology.

INTRODUCED BY:

Tommy Waters (br)

DATE OF INTRODUCTION:

May 19, 2023
Honolulu, Hawai'i Councilmembers

0CS2023-0589/6/19/2023 3:02 PM 3



Exhibit A

NON-EXCLUSIVE LICENSE AGREEMENT

THIS NON-EXCLUSIVE LICENSE AGREEMENT (hereinafter “Agreement”

or “License”), made this day of , 2023, by and

the State of Hawaii, by its Director of the bzfo'\e ent of Budget and Fiscal

"?v ,

‘"“'»Si ;«37, '

principal place of busliness aégre is 2000°Ce rZporate Drive, Canonsburg,
Pennsylvania 15317, herennafter‘i‘&ferred tojas th;%QLICENSEE g
Mllﬂ%j&;ﬁﬁlﬂa

WHEREAS, LIGENSOI,} js. the owner of that certain parcel of land
containing approximately n:l_aé.075 acres, identified as Mililani Mauka District
Park and designated as TaxMa‘b ey (1) 9-5-049: 020, and more particularly
described in Exhibit A attached hereto and made a part hereof, hereinafter
referred to as the “Property”;

WHEREAS, the LICENSEE desires to license and use that certain portion
of the Property described and shown in Exhibit B attached hereto and made a
part hereof, with an area of approximately four hundred (400) square feet,
and referred to hereinafter as the “Licensed Area,” to operate, maintain,

repair, remove, and/or replace a wireless telecommunications facility



consisting of: equipment shelters, communications tower, antennas,
emergency generators, all necessary appurtenances to support such
equipment and utility wires, poles, conduits, pipes and cable line over, under
and across sald licensed area (collectively referred to as the “Antenna
Facility”) together with access and utility easemen;s ;

S50

WHEREAS, the LICENSOR agrees to grant{e?UCENSEE a non-exclusive

revocable license to construct, install, opeﬁdr i , repalr, remove,

and/or replace the Antenna Facility, under and acro?ér the Licensed Area

described in Exhibit B, subject to the terms and condlta:)%s;t;;heremafter set
A

forth;

.,‘\ ‘

WHEREAS, LICENSEE ack v“jc wiedges& that the issuance of this License is

subject to the appfg "%ﬁo{tﬂ:f Honolulu Catg Cmgzag:ll
WHEREAS, Li@gNSEE tuhderstanas that this License is revocable at the

J

will of t&e ’@@.’ENSOR‘;H géﬁbTW@gd béﬁgw, and that the construction of
“"“‘1%
mprcﬁ%ZE nts on tﬁa Lce‘n3 %gd Area, the placement of equipment on the

Licensed ga, and/or oﬁier expenditure of funds in reliance of LICENSOR's
approval of thi lU&ense 'fﬁt LICENSEE’s own risk;

WHEREAS, LI‘%?JSEE agrees that no additional equipment, towers,
sheds, cables or other improvements or equipment (including replacement
equipment, towers, sheds, cables or other improvements or equipment) shall

be constructed, installed or placed onto the Licensed Area, without the express

written consent of the LICENSOR, such consent not to be unreasonably



withheld, conditioned or delayed, except in the event of an emergency. In
the event LICENSOR fails to execute and return such consent or approval to
LICENSEE within forty-five (45) days from the date of the written request,
then LICENSOR's consent or approval shall be deemed approved; and

WHEREAS, the LICENSEE acknowledges that this License shall not in

any way be construed to include the granting of any ownership rights or
interest in the Licensed Area and/or the Prt’??@iﬁ%
o
NOW, THEREFORE, in consideration of the cove:i%h_ts of the LICENSEE,
as hereinafter contained, the LICENSOR g fs herggy permit ttgg LICENSEE to
use the Licensed Area, and the LICENS.E% lbe's hereby covér‘i:'ant with the
LICENSOR as follows:

1. LIcenseiF‘e*e.

(8) The LICENSEE shall, for so long as this Agreement remains in
effect, pay tg__-;ghe LICEN§OR th°e license fee (“License Fee”)

(b) stated herein for.the use of the Licensed Area. The license fee for
this license will be payable by the LICENSEE to the LICENSOR,
without notice or demand, monthly, payable in advance, by or
before the first day of each month.

(b) The Initial License Fee payment shall be an annual fee of

$12,000.00, which may be paid in monthly instaliments. The first instaliment
shall be due within thirty (30) days of the Commencement Date as identified

below.



(c) The license fee for each subsequent year (“New Annual License
Fee”) shall be calculated annually, to the beginning of the next annual
period, by applying 4% to the fee for the current year (“Current License

Fee”), as follows:

7% New Annual

Current %

License Fee
12,000.00 0.04 $ 12,480.00
12,480.00 0.04 & 12,979.20

12,979.20 0.04 ;rS 519 17 $~43 498.37

Year License Fee  Increase
1
2
3
4 13,498.37 ox@f " $53393 § 1@;@;8 30
5 04

W W\ n

14,03830 O, &  $561.53 $ 14,559:83
.
Zn R qﬁgg
(d) The acceptance of %Lcense _by the LICENSOR shall not be
k“ ‘g ”(‘r"’?:sa

deemed to be a walver by the LICEN ‘%YR of any”Breach by the LICENSEE of

" " ' ‘A,_ \‘f',{'\;.

any covenant or conﬁmnmontaméd’«in th‘is-.Agrenge it

"nit RS

. Every installment of the license fee and

'7);}'7'” IX
ne g}ﬁ‘iﬁiﬂg}fﬁommcms& to LICENSOR which shall

Rt
[iEye Y ’93(

ys after the same shall have become due shall

not beld within thmty
bear mterestgom the dg%é that"‘ie same became due and payable until paid,

whether or not C%mfnd Qg“made therefore, at the rate of 10 percent (10.0%)
A'\ 'ﬁ;r
T

per year.



3. License nt Remit to Address

City and County of Honolulu
Department of Budget and Fiscal Services
Division of Purchasing

530 S. King Street, Rm 115
Honolulu, Hawaii 96813
Reference: Mililani Mauka Dlstrl ,

day of the first !&’%
“Commencemen% te")

GER.

H‘éﬁ?%ee lalkjhereby granted options for four

BT

'erﬁ’i’@;_ot to %ceed a total license period of twenty-

v-‘s

notice to LICENSO??&@QSS than twelve (12) months before the end of the
expiring five year term. Notlce shall be sent to the address listed in Paragraph
3.

(ii) LICENSOR retains its right to terminate or revoke this License

as provided herein, notwithstanding Licensee’s exercise of any option.



Such notice shall only be effective if delivered at a time when the
LICENSEE is not in Default hereunder. Within thirty (30) days following its
receipt of LICENSEE’S notice of its desire to exercise the Renewal Option,
given at the time and in the manner provided above, LICENSOR shall prepare
and transmit to Tenant an appropriate amendment to this Agreement
extending the Term for each Renewal Term, a‘;Sd specifying the proposed
Annual Fee for such extenslon.

6. Termination At-Will. Thlsﬁgreement may bg terminated at any
time by the mutual written agreemé’iﬂtl;a;,of thempartues he“i'qto or by the
LICENSOR at its sole and absoljte discretio%‘anﬁ without cause, upon giving
twenty-four (24) months writt®h notice of termination to the LICENSEE by
hand-delivery or-céi‘ﬁﬂéﬂ or reg'sgeregg first-class ‘mail, postage prepaid,
return receipt requested. A‘r;&y terminqgion shall not relieve the LICENSEE of
its obligations to indemn’lfﬁf\;’:ﬂef@m and/or hold harmless the LICENSOR,
pursuant to Paragraphs 24: I;ndemrﬁty‘ and 26: Hazardous Materials, herein
with respect to any such :éfa‘{ms, demands, liabilities, suits, actions,
judgments, costs and expenses for loss, injury, death or damage arising prior
to such termination or cancellation of all or any portion(s) of this Agreement.

7. Assumption of Risk Regarding Construction of Improvements.
LICENSEE understands and agrees that because this Agreement may be
terminated, and the rights granted herein may be terminated at any time by

LICENSOR pursuant to Paragraph 6, any construction of improvements on the



Licensed Area, any placement of equipment on the Licensed Area, and/or any
expenditures of funds by the LICENSEE in reliance upon this Agreement are
done at LICENSEE’s own risk. The construction of improvements, placement
of equipment on the Licensed Area, or expenditure of funds by LICENSEE shall
not be construed or interpreted to provide or confer LICENSEE with any
greater rights than a license to use the Lic%{;gs,gd Area as provided in this

o e
R “ -
FLpaadt {

Agreement.

8. Cooperation in Execuﬂow Documents Bach party agrees to
cooperate with the other in executing éﬁ%c documents necessa;x to protect its

rights of use of the Licensed Are‘a

9. Easement and Setba(g_k;l_

(a) This Lic __p‘\sé‘ is §_}{bject go all prior-easements, setbacks and rights-
of-way granted t%zt'ébnstruéf:'}install dperate, maintain, repair and/or replace
lines a otﬂ,er tranémlﬁ oh faql;tles qu appurtenances for electricity,
teleph he, water, seWers, d%ainage and any other services and utilities over,
across ar;d/hgg under th Llcensed Area. LICENSOR further accepts and
reserves the 'ﬁg‘pt to grarit such additional easements and rights-of-way
outside of the Licensed'Area as from time to time appear to LICENSOR to be
necessary or expedient for the economic development of the Property and/or
other property owned or controlled by LICENSOR.

(b) LICENSOR grants and conveys to LICENSEE and its licensees and

invitees the nonexclusive right of ingress, egress and regress for pedestrian



traffic over and across the Property, from the nearest public right-of-way to
the Licensed Area, together with the right to install, replace and maintain
utility wires, poles, cables, conduits and pipes as more fully shown on Exhibit
B. Vehicular traffic will only be allowed within designated parking areas.
LICENSOR may require LICENSEE to enter into aseparate utility easement
agreement related to the utility rights granted

requested by LICENSOR.

10. Leqal Compliance. LICENSEE will comply, éf-%—.ts own expense, with
all laws and ordinances and governmental rules and regulaéf‘éns applicable to
the Licensed Area, including wng%g limitation, all laws related to the handling,

disposal, and storage of hazaFdous‘ -

materials. If a law, ordinance, or
governmental rul@ or ?egujatlon sI'TajJ re@u‘é LI % NSOR to incur an expense

as a result of LICENSEE S use of the Licensed Area and/or Antenna Facility,

LICENSEE’EEQQ}I reumbu?&@ CENS@R fonsuch expense upon written demand

i* 4

by LIéENSOR accor%banied* by suppbrt(ng documentation evidencing the

1 a3
expense. g .3
11, Limltat‘g\aln of ’R hts Conferred This_Agreement. Any rights

granted by this Agreerent shall not be intended or used to assert any
ownership rights. Further, this Agreement shall not transfer or be construed
to transfer or confer any permanent or temporary ownership interest in land,

and shall not convey ownership of land rights. LICENSEE affirmatively waives



its right to assert claim(s) to ownership rights in the Licensed Area or the
Property.
12. se, Care, and Safety of th ect Property. The LICENSEE

shall use the Licensed Area to construct, install, operate, maintain, repair,

remove, and/or replace the Antenna Facllity in thg}area shown on Exhibit B.

ts graf; "_ebyhall be restored to the
i, 5«"1'}1‘\;«*" SN
condition that exlse{ed lmme&iately p ,i(%r to commencement of construction,
*w
{r’ \ﬂ,}‘ %‘
less ordinary.. \year and é‘ii*‘a %@sual i«;loss, and in @ manner reasonably
\‘ Ty, kvP

satisfactory to the Director« .fi,_the Deﬁa"rtment of Parks & Recreation of the

\.- 3

City and County of Honolulu or g;ﬁi Director’s duly authorized representative.

LICENSEE agrees that aII"‘structures, improvements, facilities, and equipment
placed on the Licensed Area shall be constructed in accordance with applicable
zoning approvals and permits. LICENSEE’s use shall not otherwise materially
Interfere with use of the Property by the LICENSOR or the public.

13. Security/Loss. LICENSEE shall maintain the Licensed Area and

Antenna Facility in as secure a manner as possible. LICENSOR shall not be



responsible for any and all loss or damage of the LICENSEE’s
Telecommunications Faclilities, including LICENSEE’s equipment or antennas
due to, among other things, fire, flood, acts of God, theft, or vandalism, except
to the extent caused by the willful misconduct or negligence of LICENSOR.
14. Operating Freguencies. The LICENSEEshaII operate the Antenna

'3'&‘:‘5""

A \.‘,’

Facility in accordance with Federal Communica s:’ s Commission regulations.

15. Permits, Licenses, etc. ’
(a) Prior to the commencen@%f any consi%ﬁtlon and Installation

work, LICENSEE must obtain a Right-o‘l'f{ gg from th%%;apartment of

the State of Hawaii, and the Federal Aviation Administration.
(c) The LICENSEE shall provide to the LICENSOR a copy of all permits,
easements, licenses, or rights of way required of the LICENSEE for its

operation, if requested by LICENSOR. Additionally, the LICENSEE shall

10



maintain a copy of its Federal Communications Commission License, or other
Government authorization, if required, authorizing the LICENSEE’s operation
at the Licensed Area or Antenna Facility. The LICENSEE shall post any signs
on or near the LICENSEE’s Antenna Faclility as required by law,

16. Capital Asset Conditions. Licensee is required to expend the sum

of $25,000 or more for capltal assets, or for | z&.'?fi
repairs of any capital asset for the term gf 'hiﬁagreement This includes
money spent on the installation of furniture or fixtures %5 well as money spent

on the construction of improvements.

17. Cost. LICENSEE'@?’h | be solely responsible for all costs and
expenses incurred in connectioﬁ?’gﬁth hg%ggnsed Area, improvements on the
Licensed Area, aﬂgéithe Antenna Eacilityﬁff;é!uding, but not limited to, the
design, engmeering constﬁ;ction, planting, installation, maintenance, use,

repair, _§¥MQvai repjgggﬁ%ﬁéntw reconstruction and upkeep of said

imprd@ents and Ant,g.nna ngcntty, on, within or under the Licensed Area.

The ET@ENSEE shall, at its sole cost and expense,
keep the Licensed Area aqa the Antenna Facility in a safe, clean, and orderly
condition, including, but‘-'not limited to, making all necessary repairs to the
Antenna Facilities, and shall not make, permit, or suffer, any waste, nuisance,
or unlawful use of the Licensed Area. LICENSEE expressly covenants to
maintain proper safeguards upon said Licensed Area for the protection and

welfare of the public and pedestrians.

11



19. Improvements. The improvements constructed by LICENSEE on
the Licensed Area, including all walls, fences, tower, equipment shed, and
other structures, if any, shall remain the property of the LICENSEE; and the
LICENSEE shall, upon termination of this Agreement, remove such
improvements from the Licensed Area; provided, however, that in the event

'&

the LICENSEE shall fail to remove such improveri")ents within thirty (30) days

11'5"‘

after written notice to remove, the LICEN éR may élect to remove the same

and charge the cost of removal to thef. '-'ENSEE.
20. Repair. LICENSEE shall ng damaﬁﬂ underm'i% or otherwise
fydamas
it
destroy any portion of the LIG:ENSOR (5 propé@y including, without limitation,

p

any facllities or improvements iﬁaf@dﬁgdjacent t(:‘j or near the Licensed Area
P
and/or the Prop rty, orvany equipment ’6; appurtenances relating thereto,

lrx“'y n‘- *

including, but not ilmlted to, sldewalks storm drains, drainage systems, and
underground utility syét! i ﬁ‘LIC‘EN$EE §hal| at its sole cost and expense,
repair, restore and reconstruct that portion of the LICENSOR’s property so
damaged, undermined or.destroyéd, including any and all affected facilities,
improvements, equipment and appurtenances.

21. No Obstruction. The LICENSOR shall not at any time during the
term of this Agreement construct or place any building or other improvement
of any kind within the Licensed Area unless LICENSEE provides written

consent; provided, however, that this provision shall not prohibit the

LICENSOR from making such uses of the Property outside of the Licensed Area

12



as do not unreasonably interfere with the exercise by the LICENSEE of the
rights herein granted, or accepting on the LICENSEE's Antenna Facility,
antennas of any other applicant for other uses. The LICENSEE shall determine
the reasonableness of any interference, if any, as set forth in this provision.
LICENSOR may from time-to-time grant similar I:censes to other applicants

. seventy-two (72) hours

..,.
a7 ':S

prior notice to LICENSEE and accompamed by: CENSEE s representative shall

LICENSOR and LICENSOR's agents enter the Licensed Area qti:nless in the event
‘&'ﬁ 1.
of an emergency where LICENSOR cannot reasonably emPply with the

'¢€

foregoing notice requlremerﬁt», 4\§n the event of such emergency access,
LICENSOR shall, within forty-g&gh {48) hours of such access, inform
LICENSEE of (i) the%dbte Qnd time qf eme!;gency access and (ii) the nature of

the event requlrmg Qmergeﬁgy access:
*7&

j(a) LICEN ' ma\7 sublicensé’ use of the Licensed Area upon
LICENSOR'’s {.;-@Q‘pproval, such aeﬁ?oval not to be unreasonably withheld,
conditioned or d"élayed ;

(b) LICEI\Q?%Imust submit an application to the LICENSOR for
approval;

(¢) In addition to the License Fee set forth in provision 1(b), LICENSEE
shall pay to the LICENSOR a minimum of $900 per month for each approved

co-locator, if no additional ground space is required;

13



(d) Should co-locators require additional ground space, LICENSEE
shall pay to the LICENSOR the amount per month specified in Revised
Ordinances of Honolulu §38-12.3 attributable to the additional aggregate
footprint used or required to support the co-locator.

(e) LICENSEE may charge the co-locators reasonable charges for use

A
of the LICENSEE’s Antenna Facility and other 'u ,\ﬁi

*E ovements on the Licensed

Area which are used by the co-locators. %"

v&,
23. Reservation of Rights. ,;;:_;ékcept as o%ise stated herein,
\ v"h
LICENSOR reserves unto Itself the full use and enjoyment ofat;l%g Property and
to grant to others rights and%ﬁ’vueges for any and all purposes affecting the
Property, all without charge b an’:jf\"h‘r;i,thout the consent of the LICENSEE,
provided that such: ﬁﬁe by the LICENS@R“%Q f/or third parties does not
S A %cﬁgtw
materlally interfere with the?l.,ICENSEEs"’ ights to use the Licensed Area under

.51‘
. *3 . * »\{
"ﬁﬁ'enth LICE ’SE l'réliigg)(e su’ch;steps necessary to ensure that its

this Agre

P@,‘g

exerc‘l&é §f the nghts and pvileges granted hereunder does not cause any

l;j:he L CENSOR'’s operations in or near the Property.

M

24. ndemnlty ‘Bﬁ”ﬁ LICENSEE agrees to indemnify, defend and hold
harmless the LICEI\LS:@‘ its elected & appointed officials, directors,
employees, volunteers, agents, or any person(s) acting for and on its behalf,
from and against any and all claims, demands, liabilities, suits, actions,

judgments, costs and expenses for loss, injury, death or damage, including

without limitation, any or all loss or damage to the Licensed Area, Antenna

14



Facllity and property of the LICENSOR or others, and injury or death to
employees of LICENSEE or its contractors, when such loss, damage, injury or
death arises as a result of the construction, maintenance, operation or
removal of said Antenna Facility, or when such loss, damage, injury or death
directly or indirectly arises or resuits from the exercise or enjoyment of the
rights and privileges granted hereunder by thg IE,}ICENSOR including but not
limited to loss, damage, injury or death s sﬁ%lned as a result of RF Exposure;
provided, however, that such indemniffgatton shall not apkply to loss, damage,
injury or death resulting from the neg:?ff“ i ce osg_intentionai‘%gfg or omissions
of the LICENSOR, its electediaid appointed{g_f als, agents or Fe"’mponees.
25. Insurance. Licensee:shall. obtain ‘a';i‘%%f’}%@‘aintain in full force and
effect for the duratidn‘ef:this Agreement, the:foll win’g“ types of insurance or
applicable umbrella i_:?surance with minimum limits as outlined below:
e Commercial; General Liabjlity insurance written on an
“occurrence” form covering” claims arising out of Lessee’s
premises, operé’t ons or lndependent contractors resulting from
bodily injury &property damage, products & completed

operations, and personal & advertising injury liability with
minimum limits of:

General Aggregate $2,000,000
Products/Completed Operations Aggregate  $2,000,000
Personal/Advertising Injury $1,000,000
Each Occurrence $1,000,000

e Automobile Liability insurance, including coverage for all owned,
hired and non-owned autos with minimum limits of $1,000,000
combined single limit bodily injury and property damage.

¢ Workers Compensation insurance as required by statute, and

15



Employer's Liability coverage with minimum limits of:

Bodily Injury - Each Accident $1,000,000
Disease — Policy Limit $1,000,000
Disease ~ Each Employee $1,000,000

The insurance policies shall name the City and County of Honolulu as an

additional Insured, with the exception of the workers’ compensation policy.

Lessee shall furnish copies of the required _:cﬁ'ﬁiﬂcate of insurance to the
Lessor. Lessee will provide the Lessor with tihlrty (3:0) ys prlor wrltten notice
of cancellation.

The Licensee hereby wajves, on behalf of.Licensor and or‘?égpehalf of any
Insurance carrier of Lessee, a% élaj or other right which the Licensee might
otherwise have agaiyst the Licensor an%‘iﬁg out of loss or damage, including
consequential loss'or damage, to any'gr@gedy o¥ Litensee. Because Licensee’s
employees work in nd ar?dng, anens;rcs premises and Licensee accepts the
condluem"’bf t premg%f asd’i%ﬁ <l:icensee further agrees to require its
workers éempensatloﬁ&carng o waive its right of subrogation against the
Licensor.

Licensor d ot.in.any way represent that the insurance coverage or
the limits of insurance hereinafter specified are sufficient or adequate to
protect Licensee's or Licensor's interests or liabilities and Licensee’s liability

under the terms of this Agreement shall not be limited to the minimum limits

as required to be carried by the Licensee herein.
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26. Hazardous Materials.
(a) Pre-Approval. The LICENSEE shall not cause or permit the

escape, disposal, discharge or release of any hazardous materials except as

permitted by law. The LICENSEE shall not allow the storage or use of such

materials in any manner not sanctioned by law or by the highest standards

prevailing in the industry for the storage and u%& 'J"f‘ such materials, nor allow

to be brought onto and/or into the Properfy; h' /%A,icensed Area any such
materials except to use in the ordinary course of the LIEENSEE'S business. As
used in this paragraph, the “presence, escape, disposal, dlsé{ﬂ@rge or release
of hazardous materials” inclu*dﬁ%ut is not limited to oil, fuel and PCB splilage
or leakage, improper waste oil d%s Losél'ﬁand pollution of any water attributable
to the LICENSEEs (ﬁ&}%gerataoﬁ%@a&d ae@%ﬂ% on or connected with the
Property and/or Llcensed Area or (2) u%g and occupancy of the Licensed Area.

(b%ﬁ‘lﬁt%mSEE sﬁesﬁ%‘n% vglggge and Belief. If any lender of LICENSEE

release of ha?@gus mqg rIaIs, then the LICENSEE shall be responsible for
the reasonable cos@%greof In addition, the LICENSEE shall execute
affidavits, representations and the like at the LICENSOR's written request
concerning the LICENSEE's best knowledge and belief regarding the presence

of hazardous materials on, within or under the Property and/or the escape,

disposal, discharge or release of hazardous materials therefrom.
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(c) LICENSEE's Indemnification. The LICENSEE agrees to indemnify,
defend, and hold harmless the LICENSOR from any claims, demands, suits,
actions, judgments, llabilities, losses, damages, costs and expenses arising
out of, connected with or related to (1) the presence, escape, disposal,
discharge or release of hazardous materials, on, within, under or from the
Licensed Area occurring while the LICENSEE is;__;; gg}xpossesslon of the Licensed
Area if caused by the LICENSEE or persons'«a'éﬁ:ggﬁ‘mder the LICENSEE or (2)
the LICENSEE's performance of its.ouligations under: ‘subparagraph 25.e.
below. These covenants shall survive tiie.expiration or eai‘fi‘%f*l’ termination of
this Agreement.

(d) Hazardous Materials, 3%5} the purpese of this Agreement,
“hazardous materials” shall mean‘any pollutant, toxit’ substance, hazardous
waste, hazardous material;l*hazardous. substance, or oil as defined in or
pursuant to the ResourceC néew@gﬂon and Recovery Act, the Comprehensive
Environmental Response,I Cor__gpens;tion and Liability Act, and the Federal
Clean Water Act, all as améﬁded, or any other federal, state, or local
environmental laws, regulations, or ordinances, whether existing as of the
date hereof, previously enforced or subsequently enacted.

(e) LICENSEE's Clean-Up Obligation. After receiving written demand
from the LICENSOR, the LICENSEE shall, at the LICENSEE's sole cost and
expense, clean-up and decontaminate the Property and remove all hazardous

materials therefrom caused by LICENSEE or persons acting under LICENSEE,
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including, without limitation, clean-up of surface and ground waters and
making the soil free and clear of all such contaminants and hazardous
material. The provisions of this paragraph shall remain in full force and effect
notwithstanding the termination of this Agreement.

(f)  Protection of Waters. The LICENSEE ghall maintain and employ

debris, pollution and contamination controﬁlzb gasures, safeguards and
4 ’.} :
ontaruj%%atlon to ocean waters,

techniques to prevent debris, pollution o
streams or waterways resulting from the actlvities"?gl‘ operations of the
LICENSEE and the LICENSEE's invitees and agents, on, w%@,gven through,
across, under or connecteeﬁf§ #ith. the Property and shall take immediate

corrective action in the eveft. ofsuch pollution or contamination to

immediately remove the\tguse of %qch poilution. or contamination and shall

immediately clean ghe Prop' ; y and af'fected areas and surrounding waters of

¥. 3

such poih.g:ant ot conta‘tﬁl%.

or contﬁmmatlon alicat the ENSEE% own cost and expense.

aﬁd@g‘store the areas affected by such pollution

give Measures. Should the LICENSEE fail to

27. "’Eailure to Take Corr

commence such’correcti
& 3

LICENSOR provides W@@e‘n notice to LICENSEE, the LICENSOR may then take

3measures within thirty (30) days from the date

such reasonable corrective measures as the LICENSOR deems necessary by
using LICENSOR labor, materials and equipment or by hiring an independent
contractor to perform such labor and obtain or supply the necessary materials

and equipment. The LICENSEE shall reimburse the LICENSOR for the
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reasonable costs of sald corrective work upon demand therefor by the
LICENSOR.

28. Default. If the LICENSEE defaults on or otherwise fails to comply
with this Agreement, the LICENSOR shall issue a written notice of default to

the LICENSEE by hand-delivery or certified or registered first-class mail,

.;'f!'gféults noted in the written

i egr;i“(‘ls) days for a monetary

postage prepaid, return receipt requested.

notice must be cured by the LICENSEE withih:

default and within thirty (30) days for a non-monetar%g‘%glt The LICENSEE
shall have such extended periods as may be requnred beyorfg%pe thirty (30)
day cure period to cure any m:taﬂamonetary def;u]t if the nature of the cure is
such that it reasonably requlres%@?f&értnpn thlrty (30) days to cure, and the

LICENSEE commeg\gé% the cure’ iwuthm
thereafter contin usly and dlllgent|y« o' rsues the cure to completion. If all

&

defaults are not cured NitHin theﬁipphca%(e time period, this Agreement, or
i 1

portions thereof, may be'te:%mated ‘by the LICENSOR in accordance with

Paragraph 32: Termination.

29. Assumption of Risks. LICENSEE has inspected the Licensed Area
and knows the conditions thereof, accepts the condition of the Licensed Area
"as is," fully assumes the risk that adverse physical conditions may not have
been revealed-by its investigation, and assumes all risks incident to the use

of the Licensed Area.
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30. Waiver of Claims. That the LICENSEE hereby waives any claim
against the LICENSOR because of damage to its improvements arising out of
the use of the Property by the public or by the LICENSOR, its officers,
employees or agents of either or both of them, or from any other cause
whatsoever except damages due to the negligencg or intentional misconduct

of LICENSOR, its officers, employees or agen "(:ept to the extent caused

""v
rights granted herein shall n@:ti? sold, asﬁlgned, conveyed, mortgaged or

otherwise transferred or disposed of, di%gctly oi%y operation of law without
G

LICENSOR's consght siich consent not; 'thg,pe unreasonably withheld,
conditioned or de!ayed except that LIGENSEE méy‘;ssign this License without
the LICENSOR’s consent@m any -of LICENSEE s parent, subsidiary, or affillated
entities or pursuant to the sa;g of all or substantially all of the assets or stock
of LICENSEE or pursuant to the Sa"ie of all or substantially all of the assets or
operations of the division of LICENSEE that is operating the Antenna Facility
pursuant to this License.

32. Termination/Surrender of Subject E[oge‘rty. Upon termination of
this Agreement, the LICENSEE shall peaceably surrender and deliver up

possession of the Licensed Area in good order and condition, less ordinary

wear and tear and casualty loss, to LICENSOR. LICENSEE shall remove the
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Antenna Facllity and other appurtenant equipment and restore the surface of
the Licensed Area to its original condition that existed as of the
commencement of construction less ordinary wear and tear and casualty loss.

33. Interpretation of Agreement/Disputes. In case of any doubt as to

the interpretation of any term or provision herein, te interpretation given and

‘%*
have the sole power to decide and resolve matters on b%@gl_f of the LICENSOR
which may come up in the future which are not covered bV Is Agreement.

LICENSEE shall have the rlg (;to exercise all remedies avallable by law if

LICENSEE does not agree with tﬁ‘e Dli'e%rs decision.

is invalid or unen{f‘orceabléwnh respect to any party, the remainder of this

Agreement or the aﬁplil_;-atlon of such provision to persons other than those as
to whom it is held invalid or unenforceable, shall not be affected and each
provision of this Agreement shall be valid and enforceable to the fullest extent

permitted by law.
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35. Sexual Harassment Policy. The LICENSEE shall have and enforce
a policy prohibiting sexual harassment. The LICENSEE’s sexual harassment
policy must set forth the same or greater plfotection than those contained or
required by City Ordinance No. 93-84. City Ordinance No. 93-84 is on file and
available for viewing in the Purchasing Division, or if a copy is needed, the
LICENSEE may pick up the ordinance from the; O':"_'“E:e of the City Clerk, Room
203, City Hall, 530 S. King Street, Honolulu;éﬂawési‘l 96813,

36. Governing Law. The provisions of this @greement shall be
interpreted in accordance with the law of the State of Hawan gs that law is

47
construed and amended fro

37. Headings. The tit és xof“ﬁeadlngs of sections, subsections, and
paragraphs are intentled {or convfgpien ofiseference and shall not be
considered as having.any b?g}ring o;{he‘ir interpretation.

38. Construction; I;?II Wbr%s used:in the singular shall extend to and
include the plural. All word%gﬁed in the plural shall extend to and include the
singular. All words used in anyhszﬁéhder shall extend to and include all genders.

39. Attorneys’ Fees. Should an action be instituted by either of the

parties hereto in any court of law or equity pertaining to the enforcement of
any of the provisions of this Agreement, the prevailing party in any final or
non-appealable decision on the merits shall be entitled to recover, in addition
to any judgment or decree rendered therein, all court costs and reasonable

attorneys’ fees as determined by a court of competent jurisdiction.
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40. No Party Deemed Drafter. The parties agree that neither party

shall be deemed to be the drafter of this Agreement and that in the event this
Agreement is ever construed by a court of law, such court shall not construe
this Agreement or any provision hereof against either party as the drafter of
the Agreement, LICENSOR and LICENSEE acknowledgmg that both parties

have contributed substantially and materiaglj‘__”' 'the preparation of this

d %
Agreement. %:g

41. Compliance with Laws. & ACENSEE shall, ‘atiall times during the
entirety of this Agreement, complf‘@%h all appllcablg ]%:vs, statutes,
ordinances, and regulations w her State, C»n nty or Federal, wh:ch are now
or hereafter may be in effect, iriclgd?)ﬁg‘ b_l_g_g: not %&gd to, the laws applicable
to the use of th&ﬂ,l%’enseq Area ahd the secun@g 6f any and all necessary
governmental appr@vals and‘permlts for the use of the Licensed Area and the
Property.

42. A;Lt_lloﬁt of .E%ﬂters, he persons who have executed this
Agreement represent and wafrant that they are duly authorized to execute
this Agreement in their individual or representative capacity as indicated.

43. Counterparts. This Agreement may be executed in any number

of counterpart copies, each of which shall be deemed an original, but all of

which shall constitute a single instrument.

44, Miscellaneous,
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(a) Utilities. LICENSEE will pay for all utilities used by it at the

Antenna Facilities.

[Execution Page Follows]
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IN WITNESS WHEREOF, the parties hereto have hereunto set their
hands on the day and year first above written.

CITY AND COUNTY OF HONOLULU

ANDREW T. KAWANQO, DIRECTOR
DEPARTMENT OF BUDGE‘ND FISCAL SERVICES

%, LICENSOR

NEW CINGULAR WIRELESS PCS; LLC,
a Delaware limited liability company.i

g 0

By: CCATT LLC,
af'_laware limited liabllity company

LICENSEE

APPROVED AS TO CONTENTS:

LAURA H. THIELEN, DIRECTOR
DEPARTMENT OF PARKS & RECREATION

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel
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EXHIBIT A

LEGAL DESCRIPTION
(MILILANI MAUKA PARK)

That certain parcel of land situated at Waipio, Ewa, Oahu, State of Hawail,
more particularly described as Lot 13365; area 16.075 acres, as shown on
Map 825, filed in the office of the Assistant Registrar of the Land Court of the
State of Hawali with Land Court Application No. 1000 of John |l Estate,
Limited, and being a portion of the lands describeg /in Transfer Certiﬂcate of
Title No. 468715 issued to Castle and Cooke Hg £s Hawail, Inc.

Parcel ID 95049020

& ‘*‘1 Deed with Resé’@gtlons and
Covenants dated September 14, 2001 and recordad Octobe .41{5 2003 as
Instrument Number 3011028,j Honolulu@gu VicRawall. i

3 -\ Q;,f e

Property Commonly Known AsiiMililapi MaukaiD
Ukuwai Street Mililani, HI 96789
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EXHIBIT B




