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RESOLUTION

APPROVING THE MONTH-TO-MONTH RENTAL AGREEMENT WITH OCEAN
INVESTMENTS, LLC, FOR A PERIOD OF UP TO ONE YEAR, FOR THAT CERTAIN
PARCEL OF LAND AND IMPROVEMENTS LOCATED AT 40 AHUI STREET,
HONOLULU, HAWAII 96813, TAX MAP KEY NO. (1) 2-1-060:029 (POR.).

WHEREAS, the City and County of Honolulu (“City”) owns that certain parcel of
land and improvements located at 40 Ahui Street, Honolulu, Hawaii 96813, identified by
Tax Map Key No. (1) 2-1-060:029, (the “Property”); and

WHEREAS, the City acquired the Property along with other parcels in the
Kakaako Makai area from the Hawaii Community Development Authority (“HCDA”)
through a negotiated Land Transfer Agreement dated October 29, 2019; and

WHEREAS, a portion of the Property was subject to a Right of Entry (ROE 6-19)
dated May 8, 2019, issued by HCDA in favor of Ocean Investments, LLC (“Cl’) (the
“HCDA ROE”), and the City accepted by assinment and assumption of all of HCDA’s
rights, obligations, interest, entitlements and remedies provided under the HCDA ROE;
and

WHEREAS, the City determined that it did not have immediate plans for use of
the Property and desired to keep the current use in place in order to maintain an interim
presence; and

WHEREAS, on May 1, 2020, the City, through its Department of Budget and
Fiscal Services (“BFS”). entered into a Rental Agreement with 01 (the “Rental
Agreement”), a copy of which is attached hereto as Exhibit “A”, for a portion of the
Property for the purposes specified in the HCDA ROE on a month-to-month basis up to
April 30, 2021, as authorized by Revised Ordinances of Honolulu Section 28-3.1(1); and

WHEREAS, on May 1, 2021, the City, through BFS, entered into a First
Amendment to Rental Agreement with Cl, a copy of which is attached hereto as Exhibit
“B”, for a portion of the Property for the purposes specified in the HCDA ROE on a
month-to-month basis up to April 30, 2022, as authorized by Revised Ordinances of
Honolulu Section 28-3.1(1); and

WHEREAS, the City has determined that it currently does not have immediate
plans for use of the Property, and the City benefits from Cl’s continued occupancy of
the Property because Cl provides security, presence, and maintenance of the Property;
and
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WHEREAS, said Section 28-3.1 ROH further provides that upon the
recommendation by the Director of BFS (“BFS Director”), the Council may, by
resolution, annually approve successive continuations of a month-to-month tenancy,
each for up to one (1) year; and

WHEREAS, pursuant to Section 28-3.1 ROH, the BFS Director and Director of
the Department of Land Management (“DLM”), have requested the Council’s approval
to extend the Rental Agreement on a month-to-month basis, for up to a period of one (1)
year, with the proposed monthly rent of $12,000.00; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that the
BFS Director be authorized to extend the Rental Agreement for a period up to one (1)
year, on a month-to-month basis, for the monthly rental amount of $12,000.00, pursuant
to the terms, conditions, and provisions approved by the City’s Corporation Counsel as
being necessary, advisable, or desirable for such purposes; and

BE IT FINALLY RESOLVED by the Council of the City and County of Honolulu
that the Clerk be and is hereby directed to trapsmit copies of this Resolution to the
BFS Director, DLM Director, and Ocean Investments, LLC, whose business address is
1288 Ala Moana Boulevard, Suite 206, Honolulu, Hawaii 96814.

INTRODUCED BY:

_____

(br)

DATE OF INTRODUCTION:

__________________________

APR 122022
Honolulu, Hawaii Councilmembers
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RENTAL AGREEMENT
AND

RELEASE OF LIABILITY
DLM Lease No. 20-002

This Rental Agreement and Release of Liability (the ‘Agreement) is made and
effective as of May 1, 2020 (the “Effective Date”), by and between the CITY AND
COUNTY OF HONOLULU, by and through its Director, Department of Budget and Fiscal
Services, whose business address is 530 South King Street, Honolulu, Hawaii 96813 (the
“CITY’) and OCEAN INVESTMENTS, LLC, a Hawaii limited liability company, whose
business address is 1288 Ala Moana Boulevard, Suite 220, Honolulu, Hawaii 96814(“or)

BACKGROUND

A. The CITY owns that certain parcel of land and improvements located at
40 Ahui Street, Honolulu, Hawaii 96813, being Lot 6, File Plan 2490, area 9.573 acres,
and also identified by Tax Map Key No. (1) 2-1 -060: 029, as more particularly described
in Exhibit A attached hereto and made a part hereof (the “ProperPj’).

B. The CITY acquired the Property along with other parcels in the Kakaako
Makai area from the Hawaii Community Development Authority (“HCDA”) through a
negotiated Land TransferAgreement dated October 291 2019.

C. A portion of the Property was subject to a Right of Entry (ROE 6-19) dated
May 8, 2019 (the “I-ICDA ROE’) issued by HCDA in favor of Cl that the CITY accepted
by assignment and assumption of all of HCDA’s rights, obligations, interest, entitlements
and remedies provided under the HCDA ROE. The HCDA ROE expires on April 30, 2020.

D. The CITY does not have immediate plans for use of the Property and
desires to keep the current use in place in order to maintain an interim presence on a
portion of the Property and thus has agreed to rent said portion of the Property to Cl on
a month to month basis for up to one year as authorized by Revised Ordinances of
Honolulu Section 28-3.1(1).

E. 01 desires to continue to rent the designated portion of the Property on a
month to month basis from the CITY for the uses and purposes described in çtior 4below.

F. The CITY is agreeable to renting the portion of the Property described in
Section 1 below toOt on a month to month basis, subject to reservation of the easements
more particularly described in Section 1 below, and on the terms and conditions set forth
herein.

NOW THEREFORE, for good and valuable consideration, the receipt andsufficiency of which is hereby acknowledged, 01 and the CITY hereby mutually covenant
and agree to the following terms:
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1. Description of Premises. The premises shall consist of the portion of the
Property described as follows (the “Premises”):

An open gravel lot enclosed by a chain link fence on the Makai, Ewa,
and Diamond Head premises boundaries comprising an area of
approximately 30,321 square feet. The Mauka premises boundary is
located approximately 133 feet from the boundary line with the Look Lab
Facility. The Premises is more particularly shown on and depicted on the
map attached to this Agreement as Exhibit A-i and made a part hereof.

The Premises includes a reservation by the CITY of a non-exclusive
entrance and driveway access over a portion of the Premises as shown on
Exhibit A-2 attached hereto and made a part hereof for use of 01, the CITY,
and other tenants of the CITY who access their respective leased or rented
premises thereby. 01 shall have the right to reasonably regulate and control
access over such entrance and driveway access as part of its obligation to
secure and deter vandalism and criminal property damage on the Premises,
but shall not obstruct or unreasonably impede the entrance and driveway
as an access lane for the persons entitled to use of the same.

Any discrepancies regarding the boundary of the Premises shall be
unilaterally resolved by the CITY.

2. Term. The term of Agreement shall be month to month commencing upon
the Effective Date, but for a total term not to exceed twelve (12) months (the “Term”).
Thereafter, any extension shall require the approval of the City Council. The CITY may
terminate this Agreement at any time at its sole discretion upon not less than thirty (30)
days’ prior written notice to Cl.

3. Rent. As consideration for its use of the Premises, 01 agrees to pay to the
CITY on the first day of each month during the Term, the following rent:

May 2020 No charge
June 2020 $1,723.50
July 2020 — April 2021 $4,500 per month

4. Use. 01 is permitted to use the Premises for the purpose of vehicle parking
for (a) 01’s employees, (b) 01’s guest transportation vehicle fleet, and (c) valet parking by
Olin connection with its business operations at 53 Ahui Street, Honolulu, Hawaii 96813.
In connection with its use of the Premises, 01 shall take commercially reasonable actions
to make the Premises secure and to deter vandalism and criminal property damage on
the Premises,

5. Reservation. The CITY, its successors and assigns, reserves all right, title,
interest and privilege as may be used and enjoyed over and within the Property without
interfering with, impairing, infringing upon, or abridging the rights, uses, and privileges of
01 under this Agreement. No consent by the CITY to any entries, surveys, tests,
investigations or the like shall be deemed ,to constitute a waiver by the CITY or
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assumption of liability or risk to the CITY. Di acknowledges that other persons or entities
have the right to enter and/or use the Premises with the approval of the CITY so long as
the use does not unduy interfere, impair, infringe upon or abridge the rights, uses and

privileges of 01 under this Agreement. The CITY will provide prior notice to 01 of any

rights provided to third parties.

6. Costs and Expenses. At all times during the term of this Agreement, Cl

shall be responsible for all costs and expenses incurred with its use of the Premises,

including but not limited to security, janitorial services, trash pick-up and removal services,

minor emergency repairs and repair of any damage to the Premises caused by Dl’s use

of the Premises, Upon the expiration of this Agreement, 01 shall vacate the Premises

and restore the Premises to substantially the same condition as it was in as of the

Effective Date, reasonable wear and tear excepted.

7. Due Care, No Alteration and Damage to Premises. 01 shall at all times

exercise oue care for public and private safety. 01 shall not materially damage,

undermine or otherwise destroy any portion of the Premises. 0) acknow)edges and

agrees to abide by the June 2009 Environmental Hazard Management Plan, a copy

of which was provided to 01 with the HCOA ROE. Unless CI obtains prior written

permission of the CITY, which the CITY may withhold in its sole and absolute
discretion, 01 shall not remove, substantially disturb or penetrate the 6-inch layer
of gravel containing the soils therein. 01 shall not make any alterations to the
Premises and/or make any new improvements thereon without the CITY’s prior written

consent, which consent the CITY may withhold in its sole and absolute discretion. Cl

shall, at its sole cost and expense, repair, restore and reconstruct that portion of said

Premises so damaged, undermined or destroyed, including any and all affected facilities,

improvements, equipment, and appurtenances occurring during the term of this

Agreement as a result of 01’s use of the Premises.

8. Release and Waiver by 01. 01 expressly acknowledges and agrees that the

CITY assumes no responsibility for any damages to persons or property arising out of this

Agreement, unless proximately caused by the gross negligence or willful misconduct of

the CITY or anyone acting by, through or under the CITY. Any items left on the Premises,

whether owned andlor operated by 01 are at the sole risk of Dl. 01 expressly agrees that

the CITY shall not be responsible for any loss or damage to any persons or property.

including but not limited to collision, fire, vandalism, theft or other cause: nor for loss.

damage or injury by or to any other individual, unless proximately caused by the gross
negligence or willful misconduct of the CITY or anyone acting by, through or under the
CITY.

9. Condition of Premises/Assumption of Risk. 01 acknowledges receipt of the
Hazardous Materials Survey Report prepared by Environ Services & Training Center,
LLC, dated April 17, 2006 (“Hazardous Materials Report) attached to the HCDA ROE.
The Hazardous Materials Report indicates the presence of hazardous materials and/or
conditions in, on, and/or under the Premises and 01 accepts the Premises in “as is”
condition. Notwithstanding the Hazardous Materials Report, 01 expressly agrees to be
solely responsible for and shall indemnify, defend and hold the CITY, and its respective
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officials, employees and agents from and against any loss, damage, cost, expense, or
liability arising out of or attributable to the use, generation, manufacture, treatment,
handHng, refining, production, processing, storage, release, threatened release,
discharge. disposal, or presence of hazardous materials on the Premises actually caused
by 01, including without limitation those resulting from the removal or construction of
improvements on, under, or about the Premises, including the costs of any required or
necessary removal, repair, clean-up, or remediation of the Premises, and the preparation
and implementation of any closure, removal, remedial, or other required plans, and all
reasonable costs and expenses incurred by the CITY in connection therewith, including
without limitation reasonable attorneys’ fees. Except to the extent caused by the gross
negligence or willful misconduct of the CITY and/or its employees, officers,
representatives, agents, invitees, guests and independent contractors, 01 further
expressly agrees to waive and release any and all claims it may have against the CITY
with respect to any losses, damages, liabilities, costs and expenses, property damage,
personal injury or wrongful death based upon or arising out of or in connection with the
presence of hazardous materials or dangerous or defective conditions on or in the
Premises as and to the extent described and set forth in the Hazardous Materials Report.
Except as otherwise provided herein, Dl hereby agrees and acknowledges that, except
for the Hazardous Materials Report, the CITY has not made any representation or
warranty, implied or otherwise, with respect to the condition of the Premises, including
any dangerous or defective conditions existing in or on the Premises, whether or not such
conditions are reasonably discoverable by the CITY or 01. 01 further agrees that any
property left on the Premises during the term of this Agreement shall be left there at the
sole risk of 01. This provision shall survive the expiration or earlier termination of this
Agreement.

10. Compliance with Laws. Cl shall observe and fully comply with all applicable
laws, statutes, ordinances, rules, and regulations of the Federal, State, or County
governments affecting the Premises.

11. Indemnity. 01 shall indemnify, defend, and hold harmless the CITY, its
officers, employees, and agents, from any and all claims of liability for any damage to real
or personal properly or injury to or death of any persons when such damage, injury or
death proximately arises out of the acts or omissions of 01, its officers, employees,
agents, consultants, contractors, or invitees in conjunction with Cl’s exercise of its rights
under this Agreement; provided that 01 shall not be required to indemnify, defend, or hold
harmless the CITY, its officers, employees, or agents, from any claims of liability for any
damages to real or personal property or injury to or death of any persons, when such
damage, injury or death proximately arises out of the acts or omissions of the CITY, and/or
its officers, employees, agents, consultants, contractors, or invitees. This provision shall
not be road or interpreted to create any liability of 0) or any person or entity to any person
or entity, except for the duties to indemnify, defend, and hold harmless set forth herein.
This provision is not intended to and shall not be interpreted to benefit any third person,
or to benefit or create any third-party beneficiary.

12. Liability. Dl shall be liable for any loss, liability, claim, or demand for
property damage, property loss, personal injury, including but not limited to death arising
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out of any injury or damage caused by or resulting from any acts or omissions of 01 or its
contractors in connection with Cl’s entry onto and occupancy of the Premises during the
term of this Agreement.

13. Limitation of Liability. The CITY shall not be liable for any loss, liability,
claim, or demand for property damage, property loss, persona) injury, including but not
limited to death arising out of any injury or damage caused by or resulting from any acts
or omissions of Cl or its contractors in connection with 01’s entry onto and occupancy of
the Premises during the term of this Agreement. The CITY shall not be liable for any
damage due to the presence of hazardous materials on, under, or within the Property.

14. 01’s Insurance.

a. 01 shall acquire and maintain in full force and effect, through the term
of this Agreement, at its sole cost and expense the following types of insurance coverage
for not less than the limits shown:

General Liability
General Aggregate $2,000,000
Products/Completed Operations Aggregate $2,000,000
Personal/Advertising Injury $1,000,000
Each Occurrence $1000000

Automobile Liabihty
Bodily Injury — Per Person $1,000,000
Bodily Injury — Per Accident $1,000,000
Property Damage - Each Accident $1,000,000

Excess/Umbrella Liability
Each Occurrence $2,000,000
Aggregate $2,000,000

b. The CITY shalt be named as an additional insured under 01’s
commercial general liability policy and excess/umbrella liability policy. Cl’s insurance will
apply as primary insurance and the CITY’s insurance will be in excess and not
contributory with insurance afforded by 01’s policies. 01 agrees to require its workers
compensation carrier to waive its right of subrogation against the CITY.

c. CI shall furnish the CITY with a certificate of insurance reflecting all
the coverages and provisions required herein.

d. Cl shall arrange for the insurance companies providing the insurance
coverages required under this Agreement to provide the CITY with thirty (30) days
advanced written notice of any cancellation or non-renewal. If Cl’s insurance company
or its insurance agent]broker does not agree to provide such notice to the CITY, then and
in such event 0! shall assume the responsibility and obligation to provide the CITY with
such written notice.
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15. Prohibited Use. Any use of the Premises not authorized herein shall
constitute a material breach of this Agreement, Upon such breach, the CITY may
terminate this Agreement and pursue any other remedies to which the CITY is entitled by
law; provided that, the CITY shall first give DI written notice thereof and afford 01 not less
than forty-eight (48) hours to cure such breach.

16. Assignment. This Agreement shall not be assigned, sold, or transferred by
01 to any other party.

17. Liens. 01 will not commit or suffer any act or neglect whereby the Premises,
or any improvements therein or therefore or the buildings or land in or on which they are
situated, shall at any time duhng the term of this Agreement become subject to any
attachment, judgment, lien, charge or encumbrance whatsoever, except as herein expressly
provided or as may be agreed to, in writing, by the CITY.

18. Termination Rights. Upon any full or partial termination or cancellation of
this Agreement, CI shall, at 01’s sole cost and expense and within five (5) business days
of such termination or cancellation (1) remove any and all personal property taken upon
or placed upon the Premises by 01; (2) remove any of 01’s improvements installed or
constructed on, within, under, over or across the Premises and any improvements,
equipment, facilities, and appurtenances relating thereto; (3) restore the Premises to a
condition which shall be as good as existed as of the Effective Date, reasonable wear
and tear excepted. If Dl fails to restore the Premises to such condition, the CITY shall
have the right to charge Cl, and 01 shall be solely responsible for any and all costs and
expenses reasonably incurred by the CITY in completing and accomplishing such
restoration, including, but not limited to, any costs the CITY incurs in removing and
disposing of the Cl improvements.

19. Costs and Attorneys’ Fees. The CITY shall be entitled to recover from 01
all fees and costs incurred by the CITY in entorcing any provisions of this Agreement,
which is 01’s obligation to perform, including reasonable attorneys’ fees and costs.

20. Notices. Any notice, request, demand or other communication required or
permitted to be given or made under this Agreement by either party shall be in writing and
shall be delivered or addressed as set forth below:

CITY: City and County of Honolulu
Attention: Director, Department of Land Management
556 South King Street
Honolulu, Hawaii 96813
Telephone: (808) 768-4291
Fax: (808) 768-4296
Email: spfundhonolulu.gov
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Cl: Ocean Investments, LLC
Attention: Jeanne Murata Vice President, Chief Operating Officer
1288 Ala Moana Boulevard, #220
Honolulu, Hawaii 96814
Telephone: (808) 371-8771
Email: jkmurata(oi-hawaU.com

21. Agreements/Amendments. This Agreement constitutes the entire
agreement and understanding of the parties hereto and supersedes ah offers,
negotiations and other agreements. There are no other representations or
understandings of any kind. Any amendments of this Agreement must be in writing and
executed by both parties hereto,

22. Binding Effect. All provisions contained in this Agreement shall be binding
upon and inure to the benefit of the respective parties hereto, their successors, officers,
agents, and employees or any person acting for and on their behalf.

23. Counterpart Execution. This Agreement may be executed in counterparts,
each of which shall be deemed an original, and said counterparts shall together constitute
one and the same agreement, binding all of the parties hereto, notwithstanding all of the
parties are not signatories to the original or the same counterparts. For all purposes,
duplicate unexecuted and unacknowledged pages of the counterparts may be discarded
and the remaining pages assembled as one document.

[END OF TEXT; SIGNATURES ON NEXT PAGE]
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ACCEPTED AND AGREED:

OCEAN INVESTMENTS, LLC

By

Dated:

APPROVAL RECOMMENDED:

Sandra S. Pfund, Director
Department of Land Management

CITY AND COUNTY OF HONOLULU

Nelson H. Koyana Jr., rector
Department of Bu get and Fiscal Services

Dated: /\i 20 20231 2020

APPROVED AS TO FORM
AND LEGALITY:

tariIy C. U4bijirr
Deputy Corporation Counsel

r —

Aftachrnents:

Exhibit A
Exhibit A-I
Exhibit A2

Description of Property
Premises
Driveway and Access Reservation

May 7 2020
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EXHIBIT A

Property Description:

Lot 6, File Plan 2490, also identified by Tax Map Key No. (1) 2-1 -060: 029, area
9.573 acres.

Premises Description:

Portion of Tax Map Key: (1) 2-1-060: 029, described as follows:

An open gravel lot enclosed by a chain link fence on the Makal, Ewa, and Diamond Head
premises boundaries comprising an area of approximately 30,321 square feet, more or
less. The Mauka premises boundary is approximately 133 feet from the boundary with
the Look Lab Facility. The Premises is more particularly shown on and depicted on the
map attached to this Agreement as Exhibit A-i and made a part hereof.
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EXHIBIT A-I
Premises
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EXHIBIT A-2
Driveway and Access Reservation
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FIRST AMENDMENT TO RENTAL AGREEMENT
AND

RELEASE OF LIABILITY
DLM Lease No. 20-002

This Ftst Amendment to Rental Agreement and Release of Liability (the
°Amendment”) is effective as of May 1, 2021, and is made by and between the
CITY AND COUNTY OF HONOLULU, by and through its Director, Department of
Budget and Fiscal Services (the CITY) and OCEAN INVESTMENTS, LLC, a Hawaii
limited liability company, whose business address is 1288 Ala Moana Boulevard,
Suite 220, Honolulu. Hawaii 96814 (“01”).

BACKGROUND

A. The ClTY and 0! entered into a month-to-n,onth Rental Agreement and
Release of Liability dated May 1, 2020 (“Rental Agreement”), relating to an
open gravel Lot consisting of approximately 30, 321 square feet
(“Premises”) described in Exhibit A and shown in Exhibit A-i attached
hereto and located on a portion of that certain parcel of land and
improvements located at 40 Ahui Street, Honolulu. Hawaii 98813.

B. By Resolution No. 21-95. CD1 dated Aprfl 13, 2021, the City Council
approved tne extension of the Rental Agreement between the CITY and
01 for up to one (i) year.

C. 01 and the CITY wish to extend the term of the Rental Agreement by this
Amendment.

NOW, THEREFORE, in consideration of the mutual coverants and
agreements con:ah’led herein, 0 and the CITY hereby agree to the following:

1. Sections 2 and 3 of the Rental Agreement are hereby replaced in its
entirety as follows:

‘2. Term. The term of Agreement shall be month-to-month
commencing upon the Effective Date, but for a total term riot to exceed
twelve (12) months (the “Term”). The CITY may terminate this Agreement at any
time at its sole discretion upon not less than thirty (30) days’ prior written notice
to 01.

3. Rent. As consideration for its use of the Premises, 01 agrees to
pay to the CITY on the first day of each month during the Term, the following
rent:

May 2021 — April 2022 $4,500 per month”
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2. This Amendment, when executed by the parties, shall be effective as of
the date stated above.

3. This Amendment may be executed in two (2) or more counterparts, each
of which shall be deemed to be an original, but all of which may be assembled into one
(I) document, and shari constitute one in the same.

4. Except as amended and/or moEiified by this Amendment, all other terms
and provisions of the Rental Agreement shall remain in full force and effect, unaltered
and unchanged by this Amendment. Whether or not specifically amended by this
Amendment, all of the terms and provisions of the Rental Agreement are hereby
amended to the extent necessary to give effect to the purpose and intent of this
Amendment.

ACCEPTED AND AGREED:

OCEAN INVESTMENTS, LLC

I
J ea ft7.,fV1 u rata
Its: Authorized Signatory

Andrew T. Kawano, Director
Deprtment of Budget and Fiscal Services

Dated:

___________,2021

APPROVED AS TO FORM
AND LEGALITY:

Marilyn dUshm4—
Deputy Corporation Counsel

Attachments: Exhibit A — Description of Property
Exhibit A-I — Premises

APPROVAL RECOMMENDED:

Sfltt/s.
Scott K. Hayashf, Directo
Department of Land Management

Dated: June 1 , 2021

CITY AND COUNTY OF HONOLULU
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EXHIBIT A

Property Description:

Lot 6, File Plan 2490, also identified by Tax Map Key No. (1) 2-1-060: 029,
area 9.573 acres.

Premises Description;

Portion of Tax Map Key; (1) 2-1-060; 029, described as follows:

An open gravel lot enclosed by a chain link fence on the Makai, Ewa, and Diamond Head
premises boundaries comprising an area of approximately 30,321 square feet, more or
less. The Mauka premises boundary is approximately 133 feet from the boundary with
the Look Lab Facility. The Premises is more particularly shown on and depicted on the
map attached to this Agreement as Exhibit A-i and made a part hereof,
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EXHIBIT A-i
Premises
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